CASES IN EQUITY, 
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AT RALEIGH. 


JUNE TERM, 1861. 


AMULLA SMITH against LELAND MARTIN AND ANOVHER* 


Where slaves were eonveycd to a fame covert, Ly a decd of gift, and the first 
clause cf the conveyance pas=cd the legal estate to her and the heirs of her 
body, it \was el? that a subseqacnt clan-c of the conveyance, restraining 
her ]iu-)an! from all control over -aid -lave-, was inconu-isteu! with the 
first Glan-c aad inoperative, avd ihai the ;!aves vested in the husband jure 
maril:, 

Td father, at iv order to ereate a ~epareic estate in a femme covert, there 
inust bs wor'ls sot uf to caize a teust for hier heacéit 


Cavern ronveved from the Court of Equity of Wilkes county. 
One Robert Martin, the father of the plaintiif, Amelia 

Sinith, who is aaanericd woman, suing by her next friend, 

conveyed to her a femule slave, by the following deed : 





“This case wa- Cecile at the last term of d:e Court aad reported, but the 
Mss, got xcvilcutally mi-placed, and was, therefore, omitied. 
1 
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“State of North Carolina, Wilkes county. 

**'To all whom it may concern, know ye that for and in 
consideration of the natural love and affection, and for other 
good consideration, hath given and delivered unto my daugh- 
ter, Amelia Smith, the wife of Samuel P. Smith, my negro 
girl, named Dinah, aged about twenty-one years, a slave, for 
life, which said negro girl, Dinah, I bind myself, my heirs, 
executors, administrators, to warrant and defend unto the said 
Amelia Smith and the lawful heirs of her body forever, which 
said negro, Dinah, with her increase, if any, is not to be at 
the disposal of Samuel P. Smith in no manner whatever, but 
is to remain the inheritance of Amelia M. Smith and the heirs 
of her body forever. In witness whereof, I, the said Robert 
Martin, have hereunto set my hand and affixed my seal, the 
13th day of March, A. D. 1835. 

(Signed,) R. Marri, [seal.]” 
Test, R. C. Martin. 

The bill states that the defendant, Leland Martin, with full 
knowledge of the above recited deed, the same having been 
duly registered, purchased from the husband of the plaintiff, 
a certain slave, one of the increase of Dinah, the slave men- 
tioned in the deed to Mrs. Smith, and holds the same under 
color of a deed from her husband, Samuel P. Smith, and tlie 
object of the bill is to have the defendant declared a trustee 
for the plaintiff. 

The answer resists the recovery, upon the ground, that by 
force of this deed, the absolute legal estate in the slave, pass- 
ed to Mrs. Smith, and vested in her husband jure mariti, and, 
consequently, the conveyance to the defendant was valid. 
The cause was set for hearing upon bill, answer and exhibits, 
and was transferred to this Court by consent. 


Boyden, for the plaintiff. 
Barber, for the defendant. 


Manty, J. The equity of the bill depends upon the con- 
struction of the deed of Robert Martin, dated 13th Mareh, 
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1835. The question is, whether that deed creates a trust, in 
equity, for the separate use of the wife. After an attentive 
consideration of its contents, we think it does not. 

The deed conveys to the feme covert, the slave, in terms 
appropriate to a common law conveyance of the absolute le- 
gal estate. No word is used from which it can be inferred, 
that the property was to be held in trust for her; but, on the 
contrary, it is signified in the strongest and most direct terms, 
that she was to have the legal estate and the legal control. 
After thus disposing of if the declaration is made that said 
property is not to be at the disposal of her husband, in any 
manner whatever, but is to remain the inheritance of the said 
feme and the heirs of her body forever. The purpose to ex- 
clude the husband from a power of disposal is manifest, but 
this purpose is inconsistent with the previously expressed pur- 
pose, equally manifest, that she should have the absolute le- 
gal estate. As the husband’s responsibility for his wife and 
children is great, the law invests him with rights in the wife’s 
estate to aid him in meeting this responsibility, and the courts 
will not divest him of them upon light grounds. 

It seems to us, a constructive trust allowed to have this 
effect, onght to be raised only in case some word is used to 
signify an intention to withdraw the property from the wo- 
man’s absolute legal control and to establish a trust for her, 
to the exclusion of her husband. To give in terms appropri- 
ate and explicit, a legal estate to a married woman, without 
such word, and then to declare her husband shall not have the 
disposal of it, is to express inconsistent ideas. Which of them 
was paramount in the mind of the gonor, and, consequently, 
what was his intention, we do not certainly know. But the 
obvious inference, from the language used is, that he intend- 
ed his danghter should have the absolute legal estate and 
control without the tramels and expense of a trust; and that 
his son-in-law should not dispose of the same in any manner. 
The one is as manifest as the other, and these are inconsistent 
intentions which cannot stand together. In respect to wills, 
that are construed with more leniency than deeds, we are not 
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aware of any case in which a trost has been held to exist, 
unless words are used indicating a purpose to make a trust. 
However inartificial, or wanting in technicalities, some phrase 
was used, from which such an intention was gathered. In 
the cases in North Carolina, to which our attention has been 
directed, where constructive trusts for married women have 
been the subjects of consideration, words indicating a purpose 
to raise a trust, (such as, use, benefit or trust) have been uni- 
formly employed, with one exception, and the question has 
not been as to the existence of tle purpose, but as to its effect 
in excluding the husband from participatiun as a cestui gui 
trust. 

The exception referred to, is Ashecraft v. Little, 4 Dev. Eq. 
236, where the omission of such words as might indicate a 
purpose to establish a trust, was lost sight of or postponed to 
another defect, that was futal to the equity uf the bill. That 
case did not turn at all upun the point that is nuw before us. 

In the ease 6f Alargetts v. Burringer, 10 Eng. Con. Chan. 
158, which is relied on by complainants as «authority, the 
words are “ to the sole use” of the feine covert, which «listin- 
guishes it from the case before us, aud shows an intertivu to 
create a trust or use in the property, distinct from the legal 
estate. ; 

We are of opinion, therefore, that while it <ufiicienily ap- 
pears, the donor of the slave desired to exclude the liushand 
from any right of property in the sume, it doe. vet suficien- 
ly appear that he desired vr intended iv accomplish it hy the 
only mode that could be cifvetual tor that purpose. 

The wife took an absolute le: gal estate iin ire slave, Dinah, 
and her increase, and they were subject to the nition rl 
rights of the husband. 


Per Contam, Lill dismissed with costs. 
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SAMUEL FLOYD AND OTHERS against JOHN B. GILLIAM, Adm'r 
AND ANOTHER. 


Where a bond was taken from a trustee under an order of the Court of Equi- 
ty, payable :o the clerk and master, conditioned for the performance of the 
trust, it was held that the representative of the cestui qui trust had no right 
to sue on such bond without the leave of the Court of Equity, and that 
where such unauthorised suit had been begun, the Court would enjom it 
until an account of the trust could be taken. 


Cause removed from the Court of Equity of Bertie county. 

At the Fall Term, 1851, of the Court of Equity for Bertie, 
Samuel Floyd was appointed a trustee to perform certain 
trusts declared by the said Court in behalf of one Charles P. 
Skiles, growing out of a deed theretofore made between said 
Skiles and James Allen, and he gave bond in the sum of 
$4000, with the other plaintiffs in this cause as his sureties, 


payable to the clerk and master in equity of the said county, 
conditioned faithfully to perform the said trusts. Skiles died 
in the year 1851; *p to which time the trustee had acted in 
the said trust, hiring out negroes, receiving hires, collecting 
and disbursing funds, and taking care of the person of Skiles, 
who was quite infirm. The defendant, Gilliam, having been 
appointed administrator of the estate of Skiles, without any 
order or leave from the Court of Equity of Bertie, brought 
suit on the said bond, and it was to enjoin the continuance of 
this suit that the bill in this case is filed. The plaintiff sub- 
mits, and prays that an account of the trust may be taken in 
this Court, and avers that he is fully able to pay whatever sum 
may be decreed against him, and he insists until he fails to 
pay and satisfy the decree of the Conrt, the defendants may 
be compelled to abstain from urging the suit which they have 
instituted in the Court of Law. 

There is in the answer no material denial of the facts as 
above stated, but the defendants say that Henry Skiles, ason 
of. the said cestui qué tiust, is by the deed set out in the plead- 
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ings, interested in the fund therein created, and insists that he 
should have been made a party to this anit. 
The cause was heard on bill and answer. 


No counsel appeared for the plaintiff in this Court. 
Winston, Jr., for the defendant. 


Manty, J. The bond of the trustee, Floyd, taken by the 
Court of Equity for Bertie, was a paper of a cause in that 
Court, and under its control. It was taken on the occasion of 
Floyd’s appointment to the trust of Skiles’s estate, made pay- 
able to the master, and could only be used by Skiles, or one 
claiming through him, by leave of the Court. The instru- 
ment was designed by the Court as a means of enabling it to 
enforce the exeeution of the trast, and should be retained, ac- 
cording to usage, as a security for any sum judicially ascer- 
tained to be due from the trustee to thisfund. Hence, it was 
improper for the master to allow the representative of Skiles, 
upon his own motion, to take control of the bond, as of a bond 
payable to his intestate, and sue upon the same. It should 
have been retained by him subject to the purposes intended, 
under the control of the Court. 

We are of opinion, therefore, upon the filing of the bill by 
the trustee for an account, it was proper to suspend the prose- 
cution of the suit at law, until the account were taken; when, 
if a balance should be found due to the administrator, the 
action on the bond could be resorted to for securing its pay- 
ment. 

We do not impugn the general principle heretofore adopt- 
ed by our courts, of not staying the ¢rial at law, but only the 
execution after judgment. The case before us is excepted 
from the operation of that principle, by the character of the 
suit, and the instrument sued on. The bond belongs to the 
office of the Court of Equity, and'is under the control of the 
Court. The Court, therefore, has the power, and ought to have 
forbid its use whenever the occasion or object is disapproved. 

The bill in equity is so manifestly the most appropriate and 
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adequate means of having a settlement of ‘a trust estate, that 
we think the Court entirely justified in declining td allow the 
bond and an action upon it at law, to be used, primarily, for 
such a purpose. The bond ought to have been regarded only 
asa security for an ascertained balance. This view steers 
clear of any conflict with the case of Wéilliams v. Sadler, 4 
Jones’ Eq. 378, which has been called to our attention. Ours 
is not the case of a party litigating a matter both at law and 
in equity, through rights of proceeding equally open to him. 
The action at law is upon an office instrament which could 
not be properly put in suit without leave, and for which leave 
ought not to have been given in the case in question. 

The objection to the bill for the want of a necessary party 
defendant, viz: Henry Skiles, son of the cestui gui trust, we 
think is untenable. Ze is sufficiently represented by the ad- 
ministrator Gilliam. 

The equity of the bill for an account is unquestionable, and 
an account should, accordingly, be ordered. In the mean 
time, the injunction upon the suit at law should be continued 
until further order. 


/ 
Per Curiam, Decree for an injunction and account. 








JOHN NOOE AND ANOTHER Adm'rs AND OTHERS against JOHN H. 
VANNOY AND OTHERS. 


The general rule is, that where a testator, after making his will, sellsthe property 
given, the legacy is adeemed. But where the proceeds of the sale of proper- 
ty are given to children, and the will intimates that the sale is to be made 
by the testator himself who does make it, and no substitution or equivalent 
is made for such legacy, and the proceeds are reinvested, and are traceable, 
it was held not to be a’ case of the ademption of the legacy by a sale of the 
property. 
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Cause removed from the Court of Equity of Wilkes county. 

The plaintiffs are the administrators with the will annexed 
of Joel Vannoy, and the bill is filed praying the advice and 
protection of the Court as to the proper construction of the 
following clause of the said will, to wit, “I further give to 
my children, by a former marriage, the proceeds of the sale 
of my town property in the town of Wilkesboro’, or so much 
thereof as is herein specified, to wit, to my son Joel Alfred, 
two hundred dollars, to Elizabeth Caroline Miller, five dollars, 
to John Hamilton, one hundred dollars, to Rebecca Elvira, 
formerly married to Welsh, one hundred dollars, to Emily 
Amanda Welsh, one hundred dollars, to Amelia Adaline Par- - 
ker, two hundred dollars, to Anne Maria Swink, two hundred 
dollars, all which legacies are to be chargeable upon my town 
property and no other.” 

The plaintiff, Nooe, married 8S. M. Vannoy, one of the chil- 
dren by the second marriage. ._They with W. W. Vannoy who. 
is also a son of the second marriage, and the other plaintiffs 
who are the children of that marriage, set forth in their bill, that 
after the execution of the said will, the testator made a deed of 
the town property therein mentioned to the said John Nooe at 
the price of $1.300, for which he received the cash, hav- 
ing previously contracted to sell it to said Nooe, and hav- 
ing taken his note for the purchase money, which he then 
and there surrendered, and they insist that by such sale, the 
legacy given to the defendants, who are the children of the 
first marriage, was thereby adeemed and taken away, and 
that the fund arisirg from such sale, not being disposed of by 
the will, became distributable among the next of kin of the 
said Joel, of which they each claim a share with the defend- 
ants, and they pray that the administrators may be-directed 
to pay accordingly. 

The defendants insist that the legacies to them were not 
adeemed ; that it was the intention of the testator to sell the 
land himself and give them the proceeds of it, and they ad- 
vert to the fact that the sale is not directed by the will to be 
made by his executrix. They allege that soon after the paf- 
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ment for the town property was made to him on 3d October, 
1857, instead of using the money otherwise, he invested the 
whole or greater part of it in the bonds and notes of other 
persons, and they file as an exhibit the inventory made by 
the administrators, from which it appears that the testator left 
on hand a,note on John Nooe for $200, dated 25th November, 
1857, another on John E. Craner for $50, dated 27th October, 
1857, und another on Wellborn & Rix for $100, dated 14th 
October, 1857, besides judgments to the amount of $100 on 
other persons, taken subsequently, but which, they insist, were 
on notes taken shortly after this transaction, and they insist 
‘that by these and other concomitant facts, the proceeds of the 
sale of the town property can be distinctly traced and identi- 
fied, and that by a fair construction of the said provision they 
are entitled to the legacies aforesiad. 
The cause was heard on the bill, answers and exhibits. 


Barber, for the plaintiff. 
Mitchell, for the cefendant. 


Pearson, C. J. When a testator sells the specific property 
given in a legacy, such legacy is adeemed, for the property 
does not belong to him at the time of his death. When the 
will takeg effect, there is nothing for it to operate on, and, of 
course, the legacy must fail. This is the general rule. 

But it is unusual for a father to adeem, in this manner, lega- 
cies given to children and exclude them from his contempla- 
ted bounty, when there has been no change of circumstances ; 
and for this reason, the Court is slow to adopt the conclusion 
that there is an ademption, and will seek, anxiously, for some 
mode of explanation. 

In this case, the testator, after making provision for his se- 
cond wife, and his children by her, gives to his children by a 
former marriage “the proceeds of the sale of his town prop- 
erty, or so much thereof, as is herein specified,” viz: $200 to 
Joel Alfred, &c., in all $905. It will be remarked there is no 
power given to his executrix to sell the town property, but he 
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gives the proceeds of the sale of the property without reference 
to whether the sale is to be made by himself or by his exeen- | 
trix. So, if at the ‘time the will was executed, he had con- 
tracted to sell the property, or had in contemplation a purpose 
to make sale of it himself, these would be apt words to give 
the expected “ proceeds of the sale”—supposing the will to 
speak as of the time of its execution. But this will being ex- 
ecuted in 1856, comes within the operation of the statute 
(act of 1844,) “Every will shall be construed with reference 
to the real and personal estate comprised therein, to speak 
and take effect as if it had been executed immediately before 
the death of the testator, unless a contrary intention shall ap- 
pear by the will;” Rev. Code, ch. 119, sec 6. 

As the proceeds of the sale of the property is given, it fol- 
lows that if such a part thereof as is specified, can be traced 
out and identified, at the time of the death of the testator, the 
legacy will take effect, and there will be no ademption, or, 
only a partial one. The distinction between a gift of the 
property itself, and a gift of the value of the property, 
or the proceeds of the sale of property, is well settled, 
Pulsford v. Hunter, 3 Bro., ch. c. 416; 1 Roper on Leg- 
acies 246, where it is said “the last class of cases to be no- 
ticed as not falling within the general rule of ademptions, is 
where the terms of the bequest are so comprehensive as to in- 
clude, within their compass, the fund specifically bequeathed, 
although it has undergone ‘considerable alteration.” He il- 
lustrates the exception by supposing the value of certain notes 
and cash in the hands of B, to be given to O, and afterwards 
the testator changes the notes and cash, by an investment in- 
to exchequer bills, bonds or mortgages, which are placed in 
the hands of B, the exchequer bills, bonds or mortgages will 
pass, because they answer the specification of the fund in the 
will. 

In our case, comprehensive words of description are used, 
and at the date of the deed to the plaintiff Nooe, “ the pro- 
ceeds of the sale” were in the hands of the testator as a se- 
curity, for which he held the note of the said Nooe, the tes- 
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tator at the same time received the proceeds of the sale in 
' money, and if he afterwards invested it, and took as security 
‘the notes of other persons, it was not an ademption, because 
the corpus, or thing itself, was not changed, and a second or 
third collection and reinvestment on other securities, would 
not change it. 

It was suggested on the argument, that the concluding words 
of the clause of the will under consideration, viz: ‘all which 
legacies are to be chargeable on my town property aforesaid, 
and no other,” qualify the words used in the beginning of the 
clause, and make the’ several sums demonstrative pecuniary 
legacies charged on the town property, and no other, instead 
of a legacy of the “ proceeds of the sale” or so much thereof 
as is specified in the several sums given. 

These two sets of words do show a confusion of ideas, and 
create difficulty in the construction, but we are satisfied that 
there is a gift of the proceeds of the sale of the property, or 
the parts thereof severally specified. We are led to this con- 
clusion, because such is the first and prominent expression, 
and the concluding words are merely incidental, and are ad- 
ded, not for the purpose of changing the gift, but to prevent 
it from being extended to any other part of the testator’s es- 
tate. We adopt this conclusion the more readily, because it 
excludes the effect of an ademption of a legacy to children, 
which is unnatural, unless there has been a change of circum- 
stances, or some other provision or substitution in place of the 
bounty which was originally intended for them. 

An examination of the inventory filed by the plaintiffs, 
Nooe and Vannoy, who are the administrators de bonis non, 
shows that these notes taken, by the testator, came into their 
hands; one for $200 dated Nov. 25th, 1857, one for $50 da- 
ted 27th Oct. 1857, and one for $100, dated the 14th October, 
1857. The dates and other cireumstances tend to show that 
these notes were taken as securities for parts of the proceeds 
of sale received by the testator at the date of the deed to 
Nooe, i. e. 3d Oct. 1857, and to fix their identity. What oth- 
er notes were on hand, at the death of the testator, and went 
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into the hands of the executrix, does not appear, the ‘uvento- 
ry filed by her not being among the exhibits. 

These circumstances, in the opinion of the Court, lay a suf- 
ficient foundation for a reference to the master ‘o enquire 
whether the proceeds of the sale of the town property, or any 
part thereof, can be traced out and identified ai the time of 
the death of the testator. Ir aid of the enquiry, he may ex- 
amine the plaintiffs, Nooe and Vannoy, on oath, and require 
the production of books and papers. The cause will stand for 
further directions. 


Per Corr, Decree accordingly. 





SALLIE JONES aguinst CHARLES GEROCK AND OTHERS. 


The personal esta’e, whici: is in this Sta‘e of one residing io anotizey State, 
in respect to both debts and legacies, must be administered by ove quali- 
fied :o wt unde: the orders and control of our cou~:s and according to our 
laws, but in regard to the payment of legacies and distributive shares, our 
courts, from comity, adopt the laws of the domiil. 

A decree for a distributive share in another State, was held not to be a bar to 
a recovery of a distributive share of property lying in this State. 

The widow of one domiciled in another State, who died intestate, seized and 
possessed of lands in this State, is entitled to her dower in such lands. 

Where one, residing in another State, made a will, which was not satis‘actory 
to his widow, who duly entered her dissent on its being offered for pro- 
bate in that Siste, and also entered her dissent, when it was offered for 
probate in this State, it was held that she is entitled to dower ané a distri- 
butive share of property lying in this State. 

It was further held, that a decree for dower in another State, would be con- 
sidered as onfined to the lands situate in such other State, and as not em- 
bracing lands situated in thjs State. 


Cavse removed from the Court of Equity of Jones county. 
The bill is filed by the widow of Edward Starkey Jones of 
Alabama, who had lands and personal property in the coun- 
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ties of Jones and Onslow, in this State. The bill sets ont that 
the decedent, E. S. Jones, made a will in the State of Alaba- 
ma, which was duly admitted to probate in Dallas county, in 
that Siate, but from which she dissented at the time of its be- 
ing offered for probate accurding tu the laws of that State. Af. 
terwards, the said will was duly admitted to probate in the 
County Court of Onslow, in this State, where a large part of 
his personal and real estate was situated, aud at that term, 
she also dissented from the will of her said husband. The 
bill is filed against the legatees under the will of E. S. Jones, 
and against his heirs and next of kin, also against his execu- 
tors and against the representatives of Richard Jones, a de- 
ceased sun, who died in the life-time of the testator, and it 
prays for dower in the lands lying in this State, and also for 
au account and a distributive share of the persoualty in this 
State. 

The defendants auswered severally, but did not deny any 
of the alleyutions of fact, stated in the bill. They, however, 
objected to the plaintiff’s recovery of dower, as well as her 
share of the persuualty, because the act of Assembly, ‘tevised 
Corde, chaj. 11S, sec. 1, reyuires that she must “signify her 
dissent tv her hushand’s will before the County Court of the 
county wherein she vesides,” saul that as -he did wot reside in 
auy county ie North Carolina, she could wot make ~ueli dis- 
sent i all, awd, dicretove, could not Jiave her dower ov distri- 
butive share. 

The defendants also vljectud, and chowed that the plain- 
tiff had jiled a bill tor, and obtained & deerce fox au distribu- 
tive share of her ue tani’s persvnal cetate i the Siete of Al- 
abana, and that she is barred by such sicerce sor setting 
up Claiia tv any further share of his personal property iin chis 
State. 

Ti was also objected by the defendants, and the fet was 
shown to this Cuurt, thai the plaintiff had jiled # bill aid ob- 
tained 2 deerec for her dower in her hucband’s kcine!s ‘in the 
State of \abama, and had had the saiue laid oii to hor, aud 
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they alleged such decree and assignment of dower in bar of 
her application in this Court. 

The parties, by their counsel, filed a written agreement, 
that all errors of form are waived, and the case put upon its 
merits, and the cause was sent to this Court by consent. 


Haughion, for the plaintiff. 
Mclae and J. W. Bryan, for the defendants. 


Pearson, C. J. The rules of pleading and the orderly 
mode of proceeding and making entries in a canse, are in- 
tended, not merely for the convenience of the parties, so that 
they may not be taken by surprise, but also for the conven- 
ience of the Court, so as to prevent confusion and the embar- 
rassment, which is apt to occur, whenever the regular course 
of things is departed from. In this case, the objection to the 
bill, on the ground of its being multifarious, and because it 
improperly prays for a division of the slaves and other speci- 
fic personal property, instead of an account and settlement of 
the personal estate, and the difficulties growing out of the 
vague entries in the transcript, so that the Court cannot see 
whether the case is set for hearing on bill and answers, 
(taking the answers to be admitted,) or on bill, answers, rep- 
lication and exhibits, and is left to inference from the man- 
ner in which the cause was treated on the argument, that the 
latter is the manner in which it was intended to be brought 
to a hearing, may all be met, so far as the parties to this cause 
are concerned, by the general statement that “all errors of 
form are waived, and the case is to be put upon its merits,” 
but still this does not answer the purpose of avoiding the dan- 
ger of confusion, and of relieving the Court from embarrass- 
ment in deciding a case where the claim to a distributive 
share of the personal estate and a claim to dower out of the 
real estate, are blended together, although the subjects are 
governed by different principles of law, and the parties are 
different. We think, it right to call the attention of the gen- 
tlemen of the bar to this matter, so that it may not be drawn 
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into precedent and a like indulgence be again asked for. _ In- 
deed, it was with much hesitation that we concluded to pro- 
ceed with this case, according to the construction we put. on 
the entries made in “ the transcript.” 

1, The personal estate, which was in this State at the death 
of the testator, both in respect to the payment of debts, and 
the payment of legacies and distributive shares, must be ad- 
ministered by executors who are qualified by, and act under, 
the orders and control of the courts of this State, according to 
the law of this State, but in regard to the payment of legacies 
and distributive shares, from comity, our courts adopt the law 
of the domicil, which, in this instance, is the State of Alaba- 
ma. The doctrine, on this subject, is disposed of by the case 
of Alvancy v. Powell, 2 Jones’ Eq. 51, and the discussion is 
so full, as not to call for any farther elaboration of the ques- 
tion. It is set out in the pleadings and admitted, that by the 
law of that State, a widow, who is not satisfactorily provided 
for by the will of her husband, may enter her dissent, and 
will, thereupon, be entitled to a distributive share, as in case 
of intestacy, and the plaintiff has duly entered her dissent 
according to the requirement of the law, consequently, there 
can be no reason why she shall not receive such digtributive 
share of the personal estate in this State, and to that end, 
there will be a decree for an account, &e. 

It is alleged by the answers, that the plaintiff has obtained 
a decree for her distributive share in the State of Alabama, 
and is, therefore, barred of any further claim of a distribu- 
tive share of the property in this State, as she has already 
been fully satisfied. But we do not understand the.decree in 
the Court of Alabama as embracing any of the personal es- 
tate, other than that which was in that State. Indeed, it can- 
not be supposed to embrace the personal estate in this State, 
for, as we have seen, that must be administered under the or- 
ders and by the authority of our courts, and the Court in Al- 
abama had no control over, or concern with it. So, the de- 
crée there, in respect to the property there, is not a bar to her 
right to have a like decree here, in respect to property here. 
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2. In respect to real estate, situate in this State, we do not, 
from comity, opt the law of the domicil, (at apply our own 
laws as tu the mode «of «lescent, transfer, develutien and all 
other »irticulars. Py the common law, 2 widow was enti- 
tled to dower in all the Jands and tenements of which her hus- 
band was seized, at any time during coverture, of 2 estate of 
inheritance which she might, !:y possibility, have issue capa- 
ble of inheriting. By the uct of (734, the right of dower was 
restricted to suc! lands and tenenicnts as the Jusband died 
seized and possessed vf. ‘There can be »o yuestivi that the 
widow of one domiciled in another State, is entitled to ower 
in the fands and tenements situate iv this State, of which he 
was seize l and possesse‘l at the time of his death. 

When the hushand leaves a last will and testament, there 
is a provision in the act of 1784, under which the widow may 
enter hier dissent and claim dower, and in respect to this pro- 
vision, the argutuent stands thus : 

If the statute is to he construed literally, ard applies only 
to the widows of jcrsons resident in this State, hy force of the 
words, “iuay signify her dissent thereto before the County 
Court of the counts wherein she resides, in open court, when 
the wilkis pro} ounded, or within six souths after the probate 
thereef,” it flows, as the provision does met apply to her 
case, that she is cutithd te dower wider the general provi- 
sion, without © dissent, in all the lands anudktencrients of which 
her lushafid was seized und posses-ed at the tine of his doath ; 
for th: will gloos net take cficet until after his death, and se 
he dics seized and possessed, netwithetanding, ei devise or 
dispwrition which he aay eake of such hod: aid teuctonts 
by hi will. 

If the statute is to recive 1 eral warstruction, (and this, 
we suppose, is the true one,) ee a te iake if }veen that the 
widow is te sig: ify her dissent in the Cou.ty Conrt where the 
will ts litt? bo probode, vt the itine it is propenevtod, or 
within *ix months after the pro dcte thereof, ther if a; pplics to 
the case of 2 non-resident widew, ad it follows that in our 
case, the widow is entitled to dower, beemuse she has signiiied 
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her dissent in due form in the Qounty Court, where the will 
was admitted to probate, upon the supposition that the provi- 
sion in question applies to her. “So, that in either way, the 
plaintiff is entitled te dower according to the prayer of the 
bill... 

If the plaintiff had not entered her dissent in the State of 
Alabaina, but had taken, wnder the will, the lands devised to 
her in that State,.and had then come here and entered her 
dissent and claimed dower, we are inelined to the opinion 
that she would not have been entitled to it, because, having 
taken wnder the will, she would not be allowed to take against 
the will here, according to the doctrine established by Men- 
denhall v. Mendenhall, 8 Jones’ Rep. 287. But as she dissent- 
ed there, and has also dissented here, and claims against 
the will.in both States, her acts harmonise, and her right seems 
to be a very elgar one. | 

In regard to the decree which it is alleged she has obtained 
for her dower in Alabama, and. which the answer seeks to set 
up in bar to her dower in the lands situate here, we must con- 
sider it-as confined to the lands situate in Alabama, and that 
the lands in this State were not taken into consideration, so it 
cannot amount to.a satisfaction, and is not a bar to the right 
she now-seeks to assert. ’ 

There will be a decree for the plaintiff, declaring her enti- 
tled to dower, and also to an account, and distributive share 
of the personal. estate. 


Per Curmam, Decree accordingly. 








BASIL SAIN against WILLIAM M. DULIN. 


Where the answer to a bill for a specific performance of a parol contract to 
convey lafid, and in the alternative for compensation for improvements, de- 
Dies the terms of the contract as.set out in the bill, and alleges a different 
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one, which was not performed on account of the improper conduct of the 
plaintiff, and the defendant also insists on the statute of frauds, it was held 
that the plaintiff was not entitled to compensation for value added to the 
land by such improvements. 


Cause removed from the Court of Equity of Davie county. 

The plaintiff alleged that the defendant had agreed by pa- 
rol to sell to him a certain piece or parcel of land lying in the 
said county of Davie, on Dutchman creek, at the price of 
$7.50 per acre, which land is described in plaintiff’s bill,-and 
he alleges that after some disagreement as to one of the lines, 
they agreed finally as to the limits of the tract, and plaintiff 
went into possession and kept it for a year; that during 
that time, he built a house on the premises worth $125, and 
cleared and otherwise materially added to the value of the 
land by making other improvements on it; that he held a note 
on the defendant for over $300, which it was agreed should 
be taken up by the defendant as a part of the price of the 
land; that plaintiff has always been ready and willing to 
make payment of the remainder of the purchase-money, and 
has offered to do so, but that the defendant without any plav- 
sible excuse for such breach of faith, has sold and conveyed 
the said land to another. The prayer is fora specific perform- 
ance of the agreement. “Or if that agreement is not in law 
valid, and cannot be executed,” he prays that the defendant 
be decreed to account with him for the value of the improve- 
ments added to the land, and for general relief. 

The answer of the defendant sets out that he did make a 
contract with the plaintiff for a parcel of land at $7.50 per 
acre, according to particular boundaries agreed on between 
them, and he avers that he has been always willing to com- 
ply with the agreement, but that the defendant after such 
agreement was entered into, insisted upon a boundary alto- 
gether different from that agreed on, and became offended 
with defendant, and refused to speak to him for some time, 
and acted in such a manner as to induce him to believe that 
he would not accept a deed on the real terms of the contract ; 
that the defendant did not offer to give him up the said $300 
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note, nor to pay the remainder of the purchase-money, and 
he admits that he has sold the land to one Gaither. 

The defendant insists on the statute of frauds in bar of 
plaintiff’s claim to relief. The cause was set down for hear- 
ing on bill, answer and proofs taken in the cause, and sent to » 
this Court by consent. 


Clement, for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Barrie, J. The object of the bill is to obtain compensa- 
tion for improvements which the plaintiff alleges that he made 
upon a certain parcel of land, which the defendant had agreed 
by parol to-convey to him. A -prayer for specific perform- 
ance is, indeed contained in the bill, gat the plaintiff antici- 
pating that such relief could not be had, relies altogether up- 
on the secondary equity for which. he sets up acclaim. Were 


the contract which he states admitted by the defendant, but 
repudiated because of its being by parol, his claim for com- 
pensation on aceount of the value which he added to the land 
by his improvements, would be clear, as has been long since 
settled by the leading case of Albea v. Griffin, 2 Dev. and 
Bat. Eq. 9. But the answer denies the contract, as set out in 
the bill, and alleges one which he avers he was willing to 
have executed, had he not been prevented from doing so by 
the misconduct of the plaintiff himself. Under these cireum- 
stances, the case of Dunn v. Moore, 3 Ired. Eq. 364, is a di- 
rect authority against the claim of the plaintiff to any relief 
at all. In that case, it was decided that part performance, as 
by paying part of the purchase-money, and entering into pos- 
session and making improvements, will not take the case out 
of the statate; but when there is such part performance, if 
the defendant admit the contract as stated by the plaintiff, 
and also the part performance, but relies on the statute of 
rauds, the Court will order an account, and decree a com- 
denSation to the plaintiff for his payments, and for the value 
which his expenditures have added to the land; but if the 
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contract be denied, the Court cannot grant'any relief, because 
it cannot go into proof of a contract variant from that which 
is stated in the answer. The principle thus stated we approve, 
and it is decisive of the present case' against the plaintiff. 

Our attention has been called to the cases of Thomas v. 
Kyles, 2 Jones’ Eq. 302, and Love v. Neilson, Ibid 339, deci- 
ded at the Morganton ‘term, 1854, which are supposed to be 
in opposition to the principle extracted from Dwnn v. Moore. 
The first would seem to be so, but the part of the case which 
relates to the present question, was comparatively an unim- 
portant one in the cause, and was manifestly not much con- 
sidered, either by the counsel or the Court. Besides, it does 
not appear from the report, that the alleged contract of pur- 
chase for the five acres of land was denied in the answer, it 
being only stated thag “it was not admitted,” which, as the 
main dispute was upon another point, may have meant that 
the answer had not noticed the allegation of the contract.— 
However, this may be, we cannot give the case the effect of 
over-ruling, or essentially modifying that of Duna v. Moore. 
The other case of Love v. Neilson, came before the Court up- 
on the plea of the statute of frauds in bar of the plaintiff’s 
claim for the specific performance of a parol contract for the 
purchase of one half of a mill. The plea was sustained, but 
the Court said that the plaintiff might have relief for his ex- 
penditures in improving the mill-site of the defendant, and to 
that end, remanded the cause to the Court below in order that 
the defendant might there file his answer. As it could not be 
known whether the answer would admit or deny the contract 
set forth by the plaintiff, it was manifest that the decision of 
the Court is not necessarily opposed to the principle adjudica- 
ted in Dunn v. Moore. 


Per Ovriam, Bill dismissed with costs. 
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JAMES O. MARTIN against OC. L. COOK AND OTHERS. 


A bill, which seeks to rescind a contract in part, without restoring the oppo- 
site party to (he condition he occupied previously to plaintiff's connection 
tion with him, is radically defective. 

An injunction, except in cases of waste and irreparable injury, is used as an 
auxiliary only to some primary equity. 

Cause removed from the Court of Equity of Wilkes county. 

The plaintiff, in his bill, alleges that the defendant, Oba- 
diah Sprinkle, was indebted to Jenkins & Roberts, in a bond, 
for $1963, dated 16th March, 1854, and on the 27th of March, 
1855, they took from said Sprinkle a deed of trust (executed 
to defendant Cook) to secure the same, conveying to said 
Cook two tracts of land, (describing them,) also 100 head of 
hogs, Blacksmith’s tools, two stills and’ other personal proper- 
ty; that on the 18th of January, 1858, in order to oblige 
Sprinkle, who was his neighbor, the plaintiff gave Jenkins & 
Roberts his own bond’ for $1500, and took an assignment of 
the bond from Sprinkle without recourse to them, also an 
assignmentiof the deed of trust, likewise without recourse ; that 
said deed of trust was fraudulent and void, in law, being in- 
tended to enable the said Sprinkle to hinder and delay his 
creditors; that after making the said deed of trust, judgments 
were taken in the County Court of Mecklenburg and execu- 
tions issued, under which the said land was sold, and that the 
personal property conveyed in said deed, he has never been 
able to find. 

The bill further alleges that suit has been brought on the 
bond which he gave Jenkins & Roberts, and judgment taken 
in the County ‘Court of Davidson, on which execution has 
issued, and he is threatened with a sale of his property to sat- 
isfy the same. 

The bill prays for an injunction to restrain the defendants 
from proceeding to colleet the said execution. 

The defendants demurred:to the bill. There was a joinder 
in demurrer, and the cause being’ set down for argument, was 
sent to this Court. ’ 
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Boyden, for the plaintiff. 
Barber, for the defendants. 


Mant y, J. The plaintiff’s equity-for the relief he asks, de- 
pends upon his willingness to rescind the contract of which 
he complains, im foto, and restore the parties to the condition 
they occupied previous to their connection with him. This 
he does not proffer to do, and in this et the frame of 
the bill is radically defective. 

The injunction, (except in cases of waste and irreparable 
injury,) is used as an auxiliary, only, to some primary equity. 
This primary equity ought to be set forth and insisted upon as 
the ground of the Court’s jurisdiction. The error in the bill is 
one into which it seems the profession, in this State, is prone 
to fall. Their attention has been called to it recently in sev- 
eral cases; Hborn v. Waldo, 6 Jones’ Eq. 111; MeRae v. 
Railroad Co., 5 Jones’ Eq. 395; Scofield v. Van Bokkelin, 
Ibid. 342; Patterson v. Miller, 4 Jones’ Eq. 431: 


Per Cvriam, The demurrer should be,sustained and the 
bill dismissed. 








THOMAS J. MIMS against DANIEL W. McLEAN, Adm’r of 
JAMES KELLY. 


In the case of a common injunction, where the answer is full, and the plain- 
tiff fails to prove his allegations by any admission in, the answer, being 
without proof, his injunction must be dissolved. 


Apprat from a decretal order made in the Court of Equity 
of Cumberland. 

The plaintiff alleges in his bill that on the first of Novem- 
ber, 1851, he executed td defendlant’s intestate, James Kelly, 
& bond for $500, payable one day after date; that he did not 
owe Kelly that sum of money, but that the latter had become 
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his security for the purchase of a tract of land, and that this 
bond was given to cover the contingency of his having to pay 
for the land; that a few days afterwards, he executed a deed 
of trust. to secure the payment of the bond, and had the same 
duly registered; that not long afterwards, plaintiff and the 
said Kelly had.a settlement in which it was agreed that he, 
Kelly, should keep the land and pay the amount for which he 
was liable as surety,.and that he should give up or cancel the 
bond for $500; that accordingly the bond in question was 
given up to the plaintiff; that being the son-in-law of the in- 
testate, Kelly, by invitation from him, he removed with his 
family to his house, and remained there for about a year, and 
then removed to another place; that the furniture which he 
carried with him to..Kelly’s house, remained there after he 
and his family left, and that the bond for $500 was also left 
there in an old pine desk with other papers of the plaintiff; 
that Kelly has since died, and the defendant having been ap- 
pointed administrator of his estate, has brought suit against 
him at law, and having obtained a judgmertt thereon, has ta- 
ken out execution, and threatens to sell the plaintiff’s proper- 
ty. The prayer is for an.injunction, and for a surrender of 
the bond, or a release from the judgment at law, and for gen- 
eral relief. 

The defendant in his answer says that among the valuable 
papers belonging to the estate of his intestate, he found the 
bond of $500 which he urged defendant to pay, but which he 
abruptly refused to do; simply denying that he owed Kelly 
any thing, without in any manner explaining or accounting 
for the existence of the bond; that he found the said bond 
carefully placed away in a trank wrapped up in a bundle of 
other papers, among which was a note on other persons for 
$1000 { that he found in an old cheese-box a large bundle of 
papers whicl: he did not consider valuable, but he did not find 
any of the plaintiff’s papers, either there or elsewhere about 
the intestate’s residence, and he has no recollection of ever 
having seen about the house, or elsewhere, the pine desk de- 
seribed in plaintiff’s bill. ‘The defendant does not profess to 
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know, of his own knowledge, any thing of the dealings be- 
tween the plaintiff and his intestate, but from the foregoing 
circumstancss, and from what he has heard from his intestate, 
he feels justified in denying the plaintiff’s allegations, and 
holds him to strict proof. 

Upon the coming in of ‘the answer, the Court ordered the 
injunction to be dissolved, from which plaintiff prayed an 
appeal to this Court. 


W. UcL. McKay, for the plaintiff. 
Lettch, for the defendant. 


Pranson, 0. J. The equity of the plaintiff is put on the 
ground that the note in question was satisfied in the life-time 
of Kelly, the intestate of the defendant; that on a settlement 
between the plaintiff and Kelly, the note was surrendered up 
to the plaintiff, and that he neglected to cancel or destroy it, 
and left it among his other papers at the house of Kelly, (who 
was his father-in-law,) “in an old pine desk.” 

The defendant does not confess the equity of the bill, but 
denies all of the facts upon which it rests; and says that ac 
cording to his belief, they are not. true, and as the ground of 
this belief, among other things, he avers that the note was 
found by him, at the death of the intestate, carefully wrapped 
up with other valuable papers, and placed away in a trunk, 
and that there were no papers of the plaintiff found at the 
house of the intestate, and no “old pine desk ” like the one de- 
scribed in the bill. So, if the note ever had been surrender- 
ed to the plaintiff, his intestate must have purloined it and 
put it among his valuable papers, which the defendant does 
not believe to be true, and, in confirmation of his belief, he 
avers that after the death of his intestate, he urged complain- 
ant to pay the note, “which he abruptly refused to do, simp- 
ly denying that he owed Kelly any thing, without in any 
manner explaining or accounting for the existence of the note.” 

The answer being full, and the plaintiff having failed to 
prove:his allegations by any admission in ‘the answer Ae 
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PR IN 2 ny Une Capehart v 


Mhoow, Basb. Eq. 87. eo 
There is no-error in ‘the decretal order emerge ate 


junction. This will be certified. 
_ Per Cyrus, - ' . Decretal order affirmed. 








NEHEMIAH JONES AND OTHERS against ROBERT McKENZIE 
AND ALBERT PEACOCK. 


In the case of a common injunction, where the answer is full and responsive 
to the bill, and the equity is not confessed, but denied the injunction must 
be dissolved. 


Tms was an appeal from a decretal ace of the Oourt of 
Equity of Robeson County. " 

The bill was filed by. Nehemiah Jones, Arthur Jones and 
Isham P. Watters, to restrain, by injunction, the collection of 
a judgment, obtained, against them. It alleged that the said 
judgment was founded on a sealed note given by Nehemiaii 
and Arthur Jones, as principals, and Watters as their surety ; 
that the said note was for $500, and was given in pursuance 
of a contract, which they made with the defendants in Octo- 
ber, 1859, to the effect, that the said defendants were to de- 
liver to plaintiffs, the Messrs. Jones, in as good condition as 
it was at the time of the contract, a turpentine distillery, on 
the 1st of the ensuing January, which they were to have and 
use for one year thereafter, to wit, for the year 1860, at the 
said price of $500; that previously to the Ist of January, 
1860, and while the said distillery was yet in the possession 
of the defendants, it was burned and destroyed, with all its 
furniture and fixtures, asfar as it could be burned, and that 
what could not'be burned was rendered worthless and useless 
for the purposes contemplated in the contract, thus rendering 
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it impossible to fulfill the contract of defendants, witheat re- 
building a distillery in said place, which was not-done ; nei- 
ther-was any attempt made to deliver the said distillery, and 
it could not be delivered, and was not ;and that during the 
year 1860, the defendants had made attempts to sell the rem- 
nants of the said distillery. Robert McKenzie, one of’ the 
defendants, answered, that he was, at the time of making the 
alleged contract, interested in the distillery, mentioned in the 
plintiffs’ bill, jointly with the.other defendant, Albert Pea- 
cock, but that now he is the sole proprietor thereof, and solely 
interested in the debt sought to be enjoined. He states that 
he made the contract with the Messrs. Jones for himself and 
his copartner, and it is not true, as stated, that the distillery 
was to be delivered on the 1st day of January in as good con- 
dition as it was when the contract was made ; that no partic- 
ular time was specified for the delivery of the premises ; that 
defendant finished using the distillery on 14th of December, 
1859, and a few days before that, gave notice to the plain- 
tiffs that he should cease to use the premises on that day; 
and that he wished them to take charge of the establishment, 
as he was about to leave the State on a temporary journey, 
and that there was no obstacle to their getting possession of 
it immediately ; that it is true, that before the lstof January, 
1860, the distillery did take -fire and a partial burning 
took place, and some injury was done to it and some of the 
fixtures were burned, but the defendant positively denies that 
it was rendered useless and worthless and incapable of deliv- 
ery as charged in the bill ; on the contrary, he avers that very 
little injury was done to the still, except to the eap, and that 
the fixtures around it, which.were burned, could be replaced 
without much trouble or expense. He denies that he tried 
to sell the distillery, but says he refused to do so, because ot 
his contract with the plaintiffs. He says, that for the benefit 
of the plaintiffs, he authorised an agent, soon after the burn 
ing aforesaid, to put the distillery and fixtures in as good con 
dition as they were before the burning, at the cost and ex 
pense of the defendants, and he is advised and believes thai 
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his said agent was-not allowed to doso by -the plaintiffs, and 
so he avers. 

On the eoming in. of the answer, the defendants moved for 
a dissolution of the injunction, which was refused by his 
Honor, and an order was made to continue it to the hearing, 
from which the defendants appealed. ’ 


No counsel appeared for the plaintiffs in this Court. 
Leitch, for the defendants. 


Pearson, ©. J: In October, 1859, the plaintiffs made a 
contract with the dete. dants to rent a turpentine distillery for 
one year, to commence on the Ist day of January, 1860, for 
which they agreed to pay $500, and to secure the payment 
thereof, executed a note, under seal, payable nine months 
thereafter. In December, 1859, a fire occurred, by which 
the distillery was damaged to some extent. The plaintiffs 
did not enter and take possession of the distillery, and it was 
not used during the year 1860. The equity of the bill is put 
on the ground of a failure of consideration, for that “said dis- 
tillery with all its furniture and fixtures was burned and de- 
stroyed as far as it could be burned, and that what could not 
be burned was rendered worthless and useless for the pur- 
poses contemplated:in said contract, thus rendering it impos- 
sible to fulfill the contract of the defendants without rebuild- 
ing the distillery in said-place, which was not done, neither 
was any attempt made to deliver said distillery, and it could 
not be delivered, and was not.” 

The answer denies “that the distillery was rendered useless 
and worthless and ineapable of delivery, as charged in the 
bill, by reason of the fire which occurred,” and avers that 
“very little injury was done to the still, except to the cap of 
the still ; that the fixtures around the still, which were burn- 
ed, could be replaced without much trouble and expense,” 
and that the defendant, McKenzie, “authorised an agent soon 
after the burning aforesaid, to put the distillery and fixtures 
in as good a condition as they were before the burning, at 
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his cost, and he is'advised and believes’-his said agent was 
not allowed to do so by said plaintiffs, and he so avers.” 

So, the parties are at issue as to the matters of fact and 
in this stage of the proceeding, the Court has no means of 
deciding which gives the true version. It is the plaintiffs’ 
misfortune to have closed the contract by a note, under seal, 
and the defendants have the advantage, because they have 
obtained judgment, and have the law on theirside. Like the 
case of Mims v. McLean, at this term, (ante 200,) it is a com- 
mon injunction, and as the answer is full and responsive to 
the bill, and the equity is not confessed, but is denied, the 
plaintiffs have no proof, and, consequently, have nothing to 
stand on in this stage of the cause, and the injunction ought 
to have been dissolved ; Capehart v. Mhoon, Busb. Eq. 37. 

There is error in the decretal order. This will be certified. 


Per Curiam, Decretal order reversed. 








MARTHA TILLMAN, Reecutrix against RICHARD H. TILLMAN 
AND OTHERS. 


Where a testator in his will, gave a slave to one of his sons, and then provi- 
ded that should he sell such slave, the proceeds ‘should go into a common 
fund, and afterwards, by a codicil made a contingent limitation of the same 
slave to a daughter in the event of the former legatees dying without leav- 
ing children, and further provided that if any of the slaves bequeathed to 
the daughter, should be sold by him, their value should be made good to 
her out of his estate, it was held that the said slave having been sold by 
the testator, the daughter had no claim for its proceeds out of the estate. 


CavsE removed from the Court of Equity of Anson. 

The bill, in this case, was filed by the exeeutrix of David 
Tillman, praying the instruction of the Court as to her duties 
in carrying into execution the will of the said David. The 
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chief difficulty is in relation to the disposition of the proceeds 
of a slave named Calvin, which was sold by the testator in his 
life-time. In the fifth clause of his will, he gives Calvin, 
amongst other slaves, to his son James A. Tillman. The tes- 
tator added to his will a codicil, the second clause of which 
is as follows: ‘The property which I have given James A. 
Tillman, in the fifth item of my will, in case he should die 
without leaving a child or children, I desire to be disposed of 
in the following manner, to wit, Calvin I give to Mary Ann 
Smith and her children. Edmund to Frances Cooley and her 
children, and the balance ef the negroes to my three youngest 
sons, William, David and John. * * * Should I sell any 
of the negroes given in the fifth item of my will, the proceeds 
are to go into a common fund. s 

Third, In case I should sell and dispose of any of the ne- 
groes given to Frances A. Cooley, or Mary Ann Smith, either 
in my will or codicil,.it is my wish and desire that the value 
of said negroes should be paid to them out of my estate. 

The only disputed question in the case, is as to whether by 
the clauses recited, the proceeds of Calvin go to William C. 
Smith and his wife. 


K. P.and &. H. Battle, for the plaintiff. 
Ashe, for the defendants. 


Barrie, J. Upon any admissible construction of the will 
of David Tillman, the proceeds of the slave Calvin must be 
exempt from the claim of the defendants, Smith and wife.— 
That slave was, by the 5th clause of the will, given expressly 
to the testator’s son, James, and, by a direction equally ex- 
press, the testator declared in the second clause of his codicil, 
that should he sell him, his proceeds should “ go into a com- 
mon fund.” So far there is no difficulty ; but it appears that 
in the same clause of the codicil, the testator limited Calvin 
to his daughter, Mrs. Smith and her children, in the event of 
his son James’ dying without leaving issue, and in the third 
clause of the codicil he directed that should he sell any of the 
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negroes given to his daughters, Mrs. Cooley or Mrs. Smith, 
either in his will or his codicil, the value of such negroes, so 
sold, should be repaid to them out of his estate. This direc- 
tion could certainly have been carried into execution as to 
any of the slaves given in the will to Mrs. Smith, but it can- 
not apply to Calvin, because he cannot be said to have been 
given to her, either by the will or codicil. -By the will, he 
was given to the testator’s son, James, and that gift was not 
taken away by the codicil, but only modified by having en- 
grafted upon it an executory limitation to Mrs. Smith and her 
children, contingent upon the event of the legatee, James’ 
dying without leaving issue. 

Bat it is contended.that by the sale of the slave in question, 
the legacy to James was adeemed, and it is thence inferred 
that Mrs. Smith and her children took a present interest in 
him or his proceeds. This argument will not answer, because 
if the sale of the slave was an ademption of the legacy, as to 
the legatee, James, it must be equally so as to the ulterior 
legatees, Mrs. Smith, and her children. The cases cited by 
the counsel do not apply, because they. were not cases of 
ademption, but only cases where the death of the legatee for 
life, in the life-time of the testator enabled the ulterior lega- 
tees to come into possession of the legacies immediately upon 
the death of the testator. See Richardson v. Vanhook, 3 Ire. 
Eq. 581. 

There must be a declaration that the defendant, Smith and 
wife, are not entitled to have the proceeds of the slave Calvin, 
sold by the testator in his life-time paid to them out of the es- 
tate, and as no other difficulty in the construction of the will 
is suggested, a decree may be drawn in accordance with the 
above declaration. 


Per CoriaM, Decree accordingly. 
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JAMES S. YARBOROUGH against FREDERICK YARBOROUGH AND 
ANOTHER. 


Where the frends of an infant made an exchange of his slaves for others, and 
those received .in his behalf were carried off by his friends and sold, and 
he afterwards, without taking any benefit from the arrangement, repudia- 
ates-it, and recovered in trover for those belonging to him, a court of equity 
will not interfere to restrain his execution, with the view of compelling 
him to return the slaves-received on his behalf or account for their value. 


Appra from the Court of Equity of Franklin county. 

In the year 1843, Frederiek Battle, of Nash county, in this 
State, by deed of gift, duly executed, gave to the defendants, 
Frederick Yarborough and Emily Yarborongh, (his grand- 
children) six slaves, amongst which, were the two Robin and 
Burton, who are more particularly the subject of this suit. 
These slaves were in the possession of Thomas E. Yarborough, 
the defendants’ father, in the State of Arkansas, he having 
been permitted to take them thither by the said Frederick 
Battle. 

The plaintiff having a claim upon certain other slaves, 
which were in the possession of Thomas E. Yarborough, to 
wit, Lewis, Ailsy and Sarah, went to the State of Arkansas, 
and was about to bring them back to this State, which (as the 
bill alleges) was disagreeable to the family of the said Thom- 
as, and particularly to his wife, Mary Ann, who was attached 
to the slaves about to be removed ; therefore, with the advice 
and concurrence of the parents of the defendants, and other 
family friends, the plaintiff conveyed to one John L. Gervais, 
all the other slaves, given by. F. Battle, to the defendants, 
excepting Burton and Robin, to wit, Fanny, Milbury, Owen 
and Ailsey, also three others, not given them, but which were 
all in the possession of their father, to wit, Ailsey, (the elder) 
Lewis, and Sarah, in trust for the benefit and support of the 
said Thomas E. and his wife, Mary Ann, for their lives, and 
then to all their children, of whom there were four surviving, 
including defendants, This deed of trust recites, as a consid- 
eration the brotherly love and affection which the said James 
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S., the plaintiff, has for the said Mary Ann, and her children, 
and the sum of ten dollars cash'to him in hand paid; but the 
real consideration, as set forth in the bill, was the surrender 
by Thomas E. Yarborough to the plaintiff the two slaves, 
Robin and Burton, so as aforesaid given to the defendants 
by their grand-father. These slaves, the plaintiff immediate- 
ly put into the market somewhere in the southwest and con- 
verted them into money. 

The defendants ‘being both very young, not having taken 
any benefit under this arrangement, nor having been con- 
sulted about it, through their maternal uncle, Thomas J. Bat- 
tle, as their next friend, brought an action of trover in the 
Superior Court of Franklin county, and recovered as, the 
value of the said slaves, Robin and Burton, $2992, with inter- 
est and-costs. The prayer of the plaintiff is, that the defend- 
ants be enjoined from taking out execution on this judgment, 
until the slaves, Lewis, Ailsey (the elder) and Sarah, shall be 
surrendered to him, or.their value credited’on the judgment. 

The defendants both answered at length, but the facts, set 
out by them, become unimportant from the view taken of the 
subject by the Court. 

On the eoming in of the answers, the defendants’ counsel 
moved to dissolve the injunction, which was refused by the 
Court, and an order made that it be continued to the hearing 
of the cause ; from which the defendants appealed. 


R. B. Gilliam and Miller, for the plaintiff. . 
B. F. Moore and Lewis, for the defendants. 


Pearson, OC. J. We are of opinion that the bill does not 
show on its face any equity against the defendants Frederick 
and Emily, who are the plaintiffs in the action at law, and, 
consequently, the injunction was improvidently granted. 

Suppose an infant sells a negro, receives the purchase-mo- 
ney and spends it, and afterwards avoids the contract by a 
demand of the negro, and a recovery in trover for his value, 
will a court of equity enjoin him from issuing execution, un- 
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less he will repay the purchase-money, or enter credit for the 
amount on his judgment? If so, the policy of the law in 
protecting infants against their supposed want of diseretion, 
will be defeated ? 

Or suppose an infant exchanges negroes, and the negro re- 
ceived by him is sold and carried to parts unknown, and af- 
terwards he avoids the contract by a demand of the negro given 
by him in exchange, and a recovery in trover for his value, will 
a court of equity enjoin him from issuing execution unless he 
will return the negro received by him, or account for the val- 
ue? No authority was cited in support of the position, and it 
is manifest, that-such an interference by a court of equity 
wonld, in effect, deprive infants of the protection of the law, 
and subject them to all the consequences of their want of dis- 
cretion. 

In these cases, it is assumed that the infant is a party to the 
contract, but in the case made by the bill, waiving the objec- 
tion that as the deed to Gervais recites for its consideration 
“brotherly love and affection,” and the sum of “ten dollars 
cash,” it is not admissible to add to. and contradict the deed by 
averring, that in point of fact, the real consideration was ne- 
groes Robin and Burton, there is no allegation that the infants 
Frederick and Emily were parties to the supposed exchange 
of negroes, and the amount of it is, that the plaintiff, by an 
arrangement with the parents and friends of the infants, took 
Robin and Burton, two negroes belonging to them, and con- 
verted them to his own use, and in lieu thereof, and by way 
of compensation, executed the deed to Gervais, conveying 
certain other slaves in trust for the parents during life, and 
then in trust for their children, including the defendants, 
Frederick and Emily. 

The question is, when Frederick and. Emily bring an ac- 
tion of trover against the plaintiff and recover damages for 
the conversion of Robin and Burton, has the plaintiff an equi- 
ty to enjoin the collection of the judgment, on the ground, 
that the negroes conveyed by him to Gervais, are in the State 
of Arkansas, where they were at the date of the conveyance, 

3 
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and some of them have been’ disposed of by the father of 
Frederick and-Emily? In other words, can the legal rights 
of these infants be fettered and embarrassed by reason of an 
alleged arrangement with their parents—to which they were 
not parties, which was obviously against their interest—under 
which they have not acted or taken benefit, and which they 
repudiated and avoided by instituting their action at law for 
the conversion of Robinand Burton? A bare statement of the 
case is the strongest argument that can be made on the part 
of the infants; because it shows that if Equity interposes 
against them under such circumstances, the protection which 
‘the law gives to infants, is illusory ; and not only so, but that 
their property may be taken from them. without any contract 
on their part, but simply by force of an understanding among 
their parents and friends, in respect to which they were too 
young to be consulted, and under which they have taken no ° 
benefit, but, on the contrary, disavow and repudiate it? 

There is error in the decretal order by which the injunction 
was continued until the hearing. The injunction ought to be 
dissolved. This will be certified. 


Perr Curiam, Decretal order reversed. 








In the matter of LEVI S. YATES, Guardian. 


Upon the refusal of a bidder at a sale of land by the master, under a decree 
of Court, to comply with his bid, it is not proper, in the first instance, to 
order a resale of the land, and that the delinquent bidder pay the differ- 
ence between the former and the latter sales, The proper course is for the 
master to report the facts to the Court, and for the bidder to be put under a 
rule to show cause why he shall not comply with his contract. 


Tats was an appEat from a decretal order made by the 
Court of Equity of Martin county. 
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A petition had been filed by Levi 8. Yates, guardian of 
Sarah E. Moore, for the sale of certain lands, lying in Martin 
county, and adecree of the Court for asale passed accordingly, 
to be made by C. B, Hassell, the clerk and master of the Court. 
At the next term of the Court, (Spring Term, 1861,) the mas- 
ter reported (among other sales) that he had offered the 
“ Gardner traet” for sale, when A. H. Coffield, for Coffield 
and Barnhill, had become the last and highest bidder at the 
price of $6,000; that this tract consisted of two parcels, one 
of which contained two hundred acres, which is described in 
the report; the other contained one hundred and sixty acres, 
which was subject to a lease of twenty-four years, of which 
seventeen years was unexpired. The master further report- 
ed, that after having at first promised to comply with the 
terms of the sale, the said bidders became dissatisfied with 
their bid, and after much vacillation, they finally gave him 
notice that they declined to give bond and surety according 
to the conditions made known by him at the sale. The peti- 
tioner, Yates, filed affidavits at this term, going to show the 
explicit terms on which the sale was made, and that the pre- 
cise character and quantity of the two parcels were distinctly 
made known by the master to A. H. Ooffield previously to 
his making the bid for himself and Barnhill. 

The transcript ‘sets out that, at this term, the following or- 
der was made in the cause : 

“ Ordered that the lands purchased by Ooffield, for Coffield 
and Barnhill, be resold by the master, and that the purchaser 
pay the difference, if any, between the first and second sale 
of it, he, Coffield, having failed to comply with the terms of 
sale.” To which is added the further entry: “ From the or- 
der and decree of the Court, that the purchasers pay the dif- 
ference, A. H. Coffield and T. E. Barnhill pray an appeal to 
the Supreme Court, which is allowed to them by his Honor.” 


B. F. Moore, for Yates. 
Winston, Jr., for Coffield. 
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' Pearson, ©. J. There is error in’ the decretal order ap- 
pealed from. | 

The orderly mode of proceeding was for the Court to ac- 
cept the bid of Coffield and Barnhill by confirming the con- 
tract of sale, and then upon the matter set out in the report, 
to enter a rule against them, to show cause why they should 
not be required to comply with the terms of the sale. On 
the return of the rule, the Court, considering the whole mat- 
ter, as well the facts set out in the report, as those which 
might be relied on by them, could dispose of it in one of three 
ways: 

1. By an order that Coffield and Barnhill do execute and 
perform what they had undertaken to do, according to the 
terms of their bid; which would, in effect, be a decree for the 
specific performance of the contract—the Court having juris- 
diction to make the decree as an order in the cause, as fully 
as on “an original bill for specific performance,” by reason of 
the fact that the contract is within its cognizance, and all the 
necessary parties are before it. 

2. By an order releasing Coffield and Barnhill from their 
bid, rescinding the contract and directing the land to be sold 
over again. . 

3. Which is the middle course: By an order without abso- 
lutely releasing them from their bid and rescinding the con- 
tract, that the land be sold over again, they undertaking, as 
a condition precedent to this order of resale, which is made 
for their benefit and on the basis of their liability to a decree 
for a specific performance, to pay the costs and charges inci- 
dent to a second sale, and also to make good the difference in 
the price, in the event that as high a bid is not obtained ; 
Harding v. Yarbrough & Cosby, (not reported,*) decided at 
June Term, 1856 ; see also Claton v. Glover, 3 Jones’ Eq. 371. 





*There was no opinion filed by the Court in the above case, but as the 
whole matter appears in the decree filed in the case, and it may be of service to 
the profession as a precedent, the Reporter takes the liberty of appending 
such decree as a note to this case. ; 
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For the error in not pursuing this orderly mode of proceed- 
ing, the decretal order must be set aside. 

This extends to the whole of the order in respect to the land 
bid off by Coffield and Barnnill; for, although it was sug- 
gested by their counsel, that the part.of the order, which di- 
rects resale, was not appealed from, still, that was inciden- 
tally made with reference to the part appealed from, and the 
whole must be treated as connected together and making but 
one order, and not two distinct and independent orders, so as 
to allow the entire subject to eome before the Court, and 
leave all the parties concerned, to take such action as they 
may be advised. 

For the purpose of leaving the question entirely open upon 





Nortu Caro.eva, ss : 
Supreme Court, June Term, 1856. 


E. L. Harding v. Edward Yarbrough and others, July 21st, 1856. Upon 
the opening of the matter this day before the Court, by the counsel for the 
plaintiff, it was alleged that by an order,in this cause, it was, among other 
things, ordered that the hotel and premises, in the pleading, in this cause, 
uamed, should be sold by E. B. Freeman, as.a commissioner of this Court, to 
the best purchaser that could be got for the same, to be allowed of by the 
said commissioner. That in pursuance of the said order, the said hotel and pre- 
mises were sold by the said commissioner on the 28th day of June, past, and 
that Edward Yarbrough and Dabney Cosby, having bid the ~sum of fifteen 
thousand dollars for the said hotel and premises, the said commissioner, by 
his report, allowed the said Edward Yarbrough and Dabney Cosby to be the 
purchaser thereof, at that sum, which sum, by the terms of the sale, was to 
be paid in sums as follows, namely, $500 in cash down; $4333 on the Ist 
day of July, 1857, with interest from the day of sale; $4833 on the first day 
of July, 1858, with interest, and $4834 on the first dey of July, 1859, with 
like interest, and each of said sums of $4833 was to be secured by the bond 
of the purchaser, with approved security. And that the said commissioner, 
by his said report, had also reported that the said sum, so bid, was a fair price, 
and that they had paid down, in cash, the said sum of $500, to the commis- 
sioner, but had failed to give approved security for the payment of the resi- 
due of the price aforesaid: whereupon, the Court, upon hearing the decre- 
tal order for sale of the hotel and premises, made at the last term of this 
Court, and the report of the commissioner aforesaid, on motion of counsel for 
the plaintiff, there being no objection thereto, doth confirm the sale to the 
said Dabney Cosby and Edward Yarbrough. And thereupon, it is prayed 
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its merits, this Court declines to express’any opinion as to 
whether the orders, made in the Court below, do or do not 
amount to an acceptance of the bid of Coffield and Barnhill, 
or to a ratification of the contract if- the master exceeded his 
power ; or upon the question whether, supposing the master 
to have exceeded his power, Coffield and Barnhill were not 
at liberty to withdraw their bid at any time before the action 
of the master was ratified. 


Per Our, Decretal order reversed. 





by the counsel of the plaintiff, that the purchasers aforesaid might, on or be- 
fore Friday the 25th July, instant, complete their purchase aforesaid, accord- 
ing to the-terms of the sale, or on that day show to the Court cause to the 
contrary. And in the event that ‘they do not eomplete their purchase, nor 
show good cause to the contrary, then, that the said commissioner may be 
directed forthwith to resell the said hotel and premises, and that all the costs, 
charges and incidental expenses attending the last sale and incidental thereto, 
and occasioned by the default of the said Dabney Cosby and Edward Yar- 
brough, together with any loss or deficiency in price and interest arising by 
such sécond sale may be ascertained by the clerk of this Court, and the same 
be paid into the office of this Court by the said Cosby and Yarbrough, 
for the benefit of the parties interested in the .premises, according to 
their several interests. And that. service of this order on the said Cosby 
and Yarbrough, be made by the marshal of this Court—and in case of the 
absence of either of them, that service on his attorney be deemed good ser- 
vice—whereupon, upon hearing the counsel for the plaintiff, the decretal or- 
der for the sale, made at the last term of this Court, and the report of the 
commissioner aforesaid, this Court doth order that notice of this proceeding 
be forthwith served on the said Cosby and Yarbrough by the marshal of this 
Court, in the manner and according to the prayer of the plaintiff, that they 
complete their purchase or appear at the time specified, and shew cause why 
the prayer of the plaintiff should not be granted. 
A true copy.—Test, E. B. FREEMAN, Clerk. 
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WILLIAM NORFLEET AND W. P. LLOYD Eeecutors against HELEN 
B. SLADE AND OTHERS, 


Where a testator had an estate in land limited over to the defendant on his 
dying without issue, and he devised the said land to be worked for two 
years after his death for the payment of his debts, and in his will he gave 
valuable legacies to the defendant, which she elected ‘to take, it was held 
that though the testator died without i anny yet the provision for the pay- 
ment of the debts must be enforced, 

Where a testator had derived certain slaves from his, maternal grandfather, 
who had lived in the county of Martin, and it appearing to be a leading pur- 
pose with him to restore such slaves to their original place of residence, and 
to théir family connexions, he bequeathed to one in Martin as follows: “all 
my negroes on my Roanoke plantation, (which laid in the county of Mar- 
tin,) also, all my negroes on my Edgecombe farms, which I-got from Mar- 
tun county, whether I inherited or purchased them,” it was /eld that slaves 
bought by the testator in Martin or elsewhere, and removed from that 
county to Edgecombe, and the children born ‘in Edgecombe of women Te- 
moved from Martin, and one bora of a woman on the Roanoke plantation, 
but which was casually residing elsewhere, all passed under said bequest. 


Cause removed from the Court of Equity ot Edgecombe. 

The bill in this case is filed by the executors of Henry 8. 
Lloyd, setting: forth difficulties in the way of a satisfaetory 
administration of the estate, and praying that the several dis- 
agreeing legatees may come in and litigate the questions made 
in the case, and that they may be protected by-a decree of 
the Court, as to these several matters of dispute. The bill 
sets out that the testator owned in Martin county, one large 
tract called in the will his “ Roanoke plantation,” which was 
devised to him by his. maternal grandfather, Henry Slade, 
with a limitation over to his aunts, Helen B. Slade and Mrs. 
Chloe Hinton, upon his dying without issue, and two other 
tracts adjoining this, which the testator purchased, the one 
from William Slade, and the other from A. Williams ; 
also, several tracts of land and plantations in Edgecombe 
county ; on the plantations in both of which counties the tes- 
tator had large numbers of slaves, and other personal proper- 
ty, most of which had been bequeathed to him by his pater- 
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nal grandfather, Henry Slade, and his maternal grandmother, 
Mary Gregory. 

The testator being indebted very largely, provided for the 
payment of his. debts as follows: “I authorise and empow- 
er my said executors to carry on my farms for the term of two 
years after my decease, and to adopt all measures for that pur- 
pose, if the same be necessary, to pay my debts, and to apply 
the income thereof as the same may be received, to the pay- 
ment of my said debts,” with a further devise of his town 
property, for the same purpose. 

He then proceeds to give and beqneath to his aunt, Helen 
B. Slade, thus: “all my negroes‘on my Roanoke planta- 
tion ; also, all my negroes.on my Edgecombe farms, which I 
got from Martin county, whether I inherited or purchased 
them,” with a residuary clause to his sister and two brothers. 
About the year 1858, the testator’s grandmother, Mrs. Grego- 
ry, having died, and devised to him valuable farms in Edge- 
combe, the testator removed his residence from Martin coun- 
ty, where he had formerly lived, to the county of Edgecombe, 
and brought with him a good many of the slaves that had 
been worked upon the Roanoke farms. The testator died in 
Philadelphia in January, 1860, and, at the time.of. his death, 
there were on his Roanoke plantation twenty-seven slaves, 
(which are set forth by name in the plaintiff’s bill,) all of 
which slaves were a part of those and their descendants be- 
queathed to the testator by the said Henry Slade, except one 
by the name of Weaver, who was bought in’ Richmond, in 
1856, and carried to the Roanoke plantation, where he has 
remained ever since, and never left that plantation. There 
were thirty-five slaves brought from the Roanoke plantation 
to Edgecombe, twenty-two of which had been bequeathed to 
the testator by his.grandfather, Henry Slade, or were the de- 
scendants of such, and the remainder of them, and their in- 
crease, were bought by the testator in various counties con- 
tiguous, and were taken to the Roanoke plantation; two of 
these, Anderson and Thrower, were purchased in Martin 
county. Four of the slaves on the Edgecombe farms, to wit, 
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Granville, Betsy, Francis and London, were offspring of fe- 
male slaves removed from Martin to Edgecombe, and born in 
the latter county. 

One of the questions raised, is whether the right and inter- 
est of the defendant, Helen, in the said Roanoke plantation, 
devised to her as aforesaid in remainder by her father, is sub- 
ject to be used according to the said will of H. 8. Lloyd, to 
pay his debts if necessary. 

A farther question is, as to what slaves pass “ the said will 
to the legatee, Helen B. Slade, whether all the slaves passed 
that were worked on the Roanoke plantation at the time of 
testator’s death, or only. such as were derived from his said 
grandfather, Henry Slade, and whetlitr the slave, Weaver, 
the slave purchased in Richmond, passed to her; also, wheth- 
er Anderson and Thrower, slaves purchased in Martin by the 
testator, and brought. to Edgecombe, are included in the be- 
quest to her, the said Helen. Whether Granville, Betsy, 
Francis and London, the descendants of female slaves, brought 
from Martin, and born in Edgecombe county after their remo- 
val, pass to Helen B. Slade under the clause in question. Sally 
was born of a woman which had been given: by Henry Slade 
to the testator, and belonged to the Roanoke plantation. She 
had been residing among the slaves’ of the defendant, Helen 
B. Slade, for a special reason, and was so residing when the 
testator died ; another question is, whether she passed by this 
clause. 

The defendants. answered, insisting on their peculiar views 
of the questions of law governing the construction of the will 
under consideration, but not disputing any of the facts above 
stated. 

. The cause was set down for hearing on the bill, answers 
and exhibits, and sent to this Court by consent. 


B. F. Moore, for the plaintiff. 
Rodman and Dortch, for the defendants. 


Manty, J. The bill is filed for the construction of the will 
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of Henry 8. Lloyd, in certain particulars. Upon a conside- 
ration of the will, in connection with the first and principal 
point upon which the advice of the Court is asked, it seems to us 
clear that the testator expected and intended all the plantations 
worked by him to be continued in cultivation two years, for 
the payment of his debts, and so far as this is practicable 
and consistent with the rights of others, it ought to be carried 
into execution. - With respect to the Roanoke plantation, it 
appears from the will of Henry Slade, to be devised to the 
testator, Lloyd, with a limitation over in the case of his death 
without issue, to Helen B.. Slade and Chloe Hinton. The 
death of Lloyd, without issne, as stated in the pleadings, vests 
the rights of .property ‘and possession immediately in the de- 
visees in remainder, and with this result we cannot interfere, 
so far as Mrs. Hinton is concerned. But inasmuch as Miss 
Slade receives a large estate, real and personal under the will, 
she is bound to carry out, even to the prejudice of her rights, 
the manifest purpose of the testator in respect to his Roanoke 
plantation. This is upon a principle of equity that a legatee 
who elects to take under the will, must. do so subject to all 
the provisions of the instrument that affects his interest. He 
cannot accept the good and repudiate the bad. The Court is 
of opinion, therefore, that the profits’ of the Roanoke planta- 
tion, with the others, should be appropriated for two years, if 
. necersary, to pay the debts of the estate, subject to the right 
of Mrs. Hinton to a proper rent for her interest in the same. 
It will follow that the slaves given to Miss Slade, must also 
be taken by her, subject to the incumbrance’ of working to 
pay debts for two years, if necessary. The bequest to Helen 
B. Slade is in the following words: “and I also give and be- 
queath to my said aunt Helen, all my negroes on my Roan- 
oke plantation, also, all my negroes on my Edgecombe farms, 
which I got from Martin county, whether I inherited or pur- 
chased them.” The bequest embraces, as we think, all the 
slaves that were at the time worked upon the Roanoke farm, 
without regard to the source from which they were derived. 
It, consequently, includes Weaver, who was purchased in Rich- 
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mond, and put to labor on the Roanoke farm. The child, Sal- 
ly, is aleo included, for although being at the time among the 
slaves of his aunt, at her residence, the child was born on the 
Roanoke plantation of a mother belonging to that estate, and 
was removed for a special reason and purpose only. It was 
not permanently settled or fixed at,the plantation of the aunt, 
and, consequently, had not lost the domicil of its birth. It is 
to be regarded, therefore, as one of the negroes on the Roan- 
oke plantation, 

Considering the other clause of this bequest, we are of the 
opinion that all the slaves on the Edgecombe farms which had 
been removed to them from Martin, no matter how or from what 
quarter derived, pass under the bequest; also, the slaves on 
the Edgecombe farms which had been bought in Martin. This 
will include Anderson and Thrower. 

The children, Granville, Betsy, Francis and London, appear 
to be offspring of slaves removed from Martin to Edgecombe, 
but born in the latter eounty. While the testator is making 
provision to restore the slaves to their original places of resi- 
dence, and to their family connexions, it would be an incon- 
sistent and harsh construction to hold that he intended to se- 
parate infant children from their mothers. We think it was 
intended the children should go with their mothers, and, con- 
sequently, they are embraced in the bequest to Miss Slade. 


Per Curiam, Decree accordingly. 








JAMES ADAMS, Ei'tor, against MARTHA A. JONES AND OTHERS. 


The words, “ wheat and corn on hand,” in a will, were held to mean that, 
only, which was in the granaries of the testator at the time of his death, and 
not to embrace the ungathered or standing crop. 

The Court will not respond, at the instance of an cxecutor, as to the conflict- 
ing interests of two legatees of land; as the executor has nothing to do 
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with the question. The Court also will decline to answer as to a hypothet- 
ical case. : 

Stock in a rail-road company is embraced in the term, property, directed by 
the will to be sold. : 

A deposit in a bank, is not to be considered as inclnded among debts ordered 
by the will to be collected and invested for the benefit of a legatee, espe- 
cially before a demand and refusal, on the part of the bank, to pay. 


Cavse removed from the Court of Equity of Wake county. 

The bill, in this case, was filed by the executor of Austin 
Jones, to obtain a construction of certain clauses of his will 
and codicil, and the several legatees were made parties defend- 
ants. 

In the Sth clause, the testator bequeathed to his widow, 
Martha A. Jones, “all the wheat on hand—all the corn on 
hand, also all the bacon and lard on hand.” 

At the date of the death of the testator, some of the high- 
land corn was ripe enough to be housed, but the lowland corn, 
which composed more than three-fourths of his corn crop, was 
not ripe enough to be gathered. There was on hand, at this 
date, about 80 barrels of old corn, and a much larger quanti- 
ty at the time of the making of the will. 

The question propounded is, whether the ungathered corn 
passes under this bequest? also whether a share of rail-road 
stock is included in the meaning of the word “ property,” in 
a clause directing a sale. 

The bill states a controversy between the widiow and one of 
the other legatees as to the respective rights of the two in a 
tract of land, devised in the will, but from the view taken of 
the question by the Court, it is not amend to be particu- 
larly stated. 

The executor also seeks to be informed, “ when will the lia- 
bility to make up for the loss of slaves, by death, cease.” No 
case of the loss of slaves had occurred among the legatees at 
the filing of the bill. 

At the time of the death of the testator, there was to his 
credit, in a branch of the bank of Cape Fear, $900, for which 
he had a certificate of deposit. The executor desires to be 


’ 
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instructed whether this deposit is a debt due. to the estate of 
the testator, and as such, coming within a direction to collect 
debts and invest the proceeds for the benefit of his minor 
children, or is to be considered as cash, 


Phillips and K. P. Battle, for the plaintiff. 
Miller, for the defendants. 


Man ty, J. The bill is filed to obtain a construction of the 
will of Austin Jones, in certain matters of doubt, and for an 
account and settlement of the estate. 

Taking these matters in the order in which they are brought 
to the attention of the Court, we are of opinion, in the first 
place, that by the term, “ wheat and corn on hand,” is meant 
that, only, which was in the granaries of the testator at the 
time of his death. The terms used, are not those com- 
monly resorted to, to designate growing crops or standing 
grain. The words crop, or growing crop, or standing crop, 
are those in popular use for such purpose. The force of the 
expression, “ on hand,” also leads to the conclusion that one, 
who uses it, has reference only to such things as are capable 
of present delivery. 

In the second place, the Court declines expressing any opin- 
ion as to the controversy between the widow and the legatee, 
Turner, about the eighty acres of land. It is a matter which 
does not concern the executor in the settlement of the estate. 
The parties interested must settle it themselves, in such way 
as they may be advised is necessary and best. 

The third enquiry, the Court also declines answering, for 
the reason, that it is hypothetical. No one of the negroes, 
given to any of his children, has died; and, therefore, the con- 
tingency has not arisen, upon which alone, the construction of 
the 9th clause of the will can become of any practical utility. 

The share of stock in the Raleigh & Gaston rail-road com- 
pany is property, to be sold under the 11th clause of the will. 
The word is among the most comprehensive of those in use, 
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to signify things which are owned, and subject to be owned 
and enjoyed. 

The deposit of $900 in the Cape Fear Bank, is not embrac- 
ed, according to our opinion, among the debts which are di- 
rected in the 11th clause of the will, to be collected and in- 
vested for the benefit of his children. 

We deem it unnecessary to discuss or decide, in this con- 
nection, the precise legal relations which subsist between a 
general depositor and a bank. Our duty is to ascertain the 
meaning of the testator, in the language employed by him in the 
clause, in question, and the true rule is, to interpret it accord- 
ing to its ordinary acceptation. The common understanding, 
we think, is, to regard’a deposit in the bank as cash, (at any 
rate prior to a demand and refusal) and not asa debt due. 
In making out a descriptive list of one’s estate, it would be 
certainly so classed. We conelude, therefore, the testator did 
not intend to embrace the bank deposit by the use of such 
words as “all the debts due me.” 

Let an account conforming to these views be ordered. 


Per Cur, _ Decree accordingly. 








WILLIAM BALLANTYNE, Zrecutor, against CHARITY TURNER 
AND OTHERS. 


Where a testator gave directions in his will, that his wife should “ put out his 
money and take security for it,” it was held that the executor was not 
bound or authorised to interfere with the widow in the investment and 
management of the fund. 

Where there were two persons of the same name, mentioned in a will, the 
one a grand-daughter, to whom a small legacy was given, and the other a 
daughter, to whom a larger portion is given in a clause with two others, 
daughters, it was held that the daughter was meant in such bequest. 
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A wish expressed at the conclusion of a will, that if the testator had not pro- 
vided his wife with a plentiful support, she was to have enough of the in- 
terest of his money to make her such plentiful support, was held too 
vague and indefinite to impose any duty on the executor. 

Interest, on a legacy, as a general rule, is only chargeable from the time the 
legacy is ordered to be paid. 


CausE removed from the Court of Equity of Wake county. 

The bill is filed by the executor of Augustine Turner, pray- 
ing the Court for a construction of certain clauses in the-will, 
and stating that there are conflicting claims set up by the dif- 
ferent legatees, an erroneous decision of which, on his part, 
might subject him to great pecuniary loss. 

The first question presented to the Court is, whether the 
executor is responsible under # clause directing his wife “ to 
put the balance of his money into.safe hands and take securi- 
ty for the benefit of his children hereafter named,” or wheth- 
er the wife was to be the sole judge of the waned of the 
security taken by her. 

The second and third questions, for he reasons stated by 
the Court, are immaterial. 

The 4th question arises on this clause, “ My will is, that 
my executor give my grand-son, Augustine Perry, when he 
becomes of age, or put in a guardian’s hands for his benefit, 
the sum of one thousand dollars, * * * and after my said 
wife’s death or marriage, I wish the executors to sell all the 
property loaned to my wife and not heretofore given away, and 
equally divide it between Mary Turner, Cynthia Perry and 
Nancy Turner, except that my will is that Cynthia Perry 
have $1000 less of the amount of property, sold at my wife’s 
death, than Mary Turner and Nancy Turner, on account of the 
thousand dollars given to Augustine Perry.” ‘The executor 
seeks to know at what time this one thousand dollars becomes 
payable to Augustine Perry, whether it goes at once into the 
hands of the guardian, or whether it is to be postponed until 
he arrives at age, or at the death of his grand-mother, and 
whether the said legacy bears interest. The said Augustine 
Perry had lived with, and been supported by, his own father, 
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and had never been under the charge of his grand-father. In 
the former part of the will, the sum of $400 per annum is 
given to his wife, during her life, to be derived from the in- 
terest of his money, and it is alleged in the bill, that after the 
payment of debts and specific legacies,- there. will not be 
enough of money left to pay the annuity of $400, and the said 
thousand dollars to. Augustine Perry, if it becomes payable 
before her death ; and another question is, what shall be done 
in case this conflict occurs. 

The 5th question arises, upon the fact, that there are two 
persons: by the name of Nancy Turner, mentioned in the tes- 
tator’s will, to wit, a daughter and a grand-daughter, the 
daughter of his son, Henry Turner, to whom he gives $500, 
and a daughter, Nancy Turner, mentioned in the before recited 
clause. The executor desires to know whether this legacy is 
void, for the ambiguity, or to which individual, of that name, 
he is to pay the money, arising from. the sale as aforesaid or- 
dered. 

6th. The testator, in his will, requires that a certain negro, 
given to one of his daughters, Mrs. Avery, shall be returned 
to his estate, if she should die “ without a bodily heir,” and 
be sold, and the proceeds divided among his living children. 
The executor desires to know when this legacy will become 
vested, and how soon after the contingency, referred to, will 
it be his duty to make the contemplated sale. 

At the close of the will, are these words: “If I have not 
given my wife a plentifxl support, she is to have enough of 
the interest of said money to make her a plentiful support.” 
The executor desires to know whether he is to judge whether 
the provisions of the will are sufficient, or whether he will be 
held responsible for the fulfilment of this clanse. 


K. P. Battle, for the plaintiff. 
No counsel for the defendants in this Court. 


Barriz, J. The bill is filed by the plaintiff as the execu- 
tor of Augustine Turner, dec’d, for the purpose of obtaining the 
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advice and direction of the Court as to the proper construc- 
tion of his testator’s will, and the management of his estate. 
To such of the enquiries as it is necessary for us to respond, 
at the present time, we will give answers in the order in which 
the questions are put: 

1. We find nothing in the will which requires the’executor 
to interfere with the widow in the investment and manage- 
inent of the balance of the monéy mentioned in the 7th 
clause. The testator having entrusted her with that business, 
she must be the exclusive judge of the sufficiency of the se- 
curity upon which the loans are to be made. 

2 and 3, We cannot discover any interest which the execu- 
tor has in knowing what estate the respective husbands of 
Winifred Avery and Martha Spence take in the slaves given 
to their wives. He is not. constituted, by the will, a trustee 
for the femes covert, nor are the slaves given for their sepa- 
rate use. 

4. The‘legacy of $1,000 to the testator’s grandson, Augus- 
tine Perry, is, upon a proper construction of the different 
clauses of the will relating to it, made payable to him either 
upon his coming of full age, or at the death of his grandmo- 
mother, should she die before he arrives at that age. The 
testator first directs his- executor to pay it to him “ when he 
becomes of age,” but he immediately adds “ or put in a guar- 
dian’s hands for his benefit,” which seems to be inconsistent 
with the first direction ; this, however, is explained by the 
clause which, after ordering a sale at the widow’s death, of 
the property given her for life, directs the proceeds to be 
equally divided between the testator’s three daughters, Mary 
Turner, Cynthia Perry, and Nancy Turner; with the excep- 
tion that Cynthia is to have $1000 less than the other two, on 
account of that sum being given to herson, Augustine. This 
is a clear indication that the latter is to have his legacy before 
he comes of age, provided his grand-mother dies before that 
time, and, in that event, the money must be paid to hile guar- 
dian as directed by the will. As it does not appear from the 
will that the testator was standing in loco parentis to his grand- 
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son, and as it does appear from the bill that the grandson had 
always lived with, and been supported by his own father, the 
legacy will, according to the general rule, bear interest only 
from the time when it becomes payable; J/urrell. v. Davenport, 
5 Jones’ Eg. 4. The legatee is stated to be only eight years 
of age, and as the interest on his. legacy cannot commence 
before his arrival at full age, or the death of his grand-moth- 
er, we are not informed that it can interfete with the annuity 
of $400 given to her, and it is, therefore, unnecessary for us 
to speculate upon the effect which might have resulted from 
a collision between that annuity and the immediate payment 
of the legacy, or of interest upon it, ) 

5. The proceeds of the sale of the, property given to the 
widow for life, are, at her death, to.be equally divided “ be- 
tween Mary Turner, Cynthia Perry, and Nancy Turner,” and 
the testator has mentioned, in his will, two persons. of the . 
name of Nancy Turner, one of whom is his daughter, and the 
other his grandaughter, and the question is, whether the leg- 
acy is void because of a patent ambiguity? The answer is, 
that if there were a patent ambiguity, the legacy would be 
void, but the apparent difficulty is removed by the fact that 
in the bequest under consideration, Nancy Turner is tamed 
in conueetion with the testator’s daughters, Mary Turner and 
Cynthia Perry, which makes it manifest that the legatee spo- 
ken of, is the daughter, and not the grandaughter of the tes- 
tator, and the maxim, noseiiur a sociis, gives the legacy to 
her: . 

6. It is.very doubtful whether the female slave lent to the 
testator’s daughter, Winifred Avery, will, under the limitation 
contained in the will, ever return to and become, again,a 
part of his estate, but if she should, it will then be the proper 

. time to decide what will be done with her. 

{. The widow not having shown any, dissatisfaction with the 
express provision made for her by her husband’s. will, by dis- 
senting from it, cannot claim any additional support under the 
general terms which he uses im the latter part of it. Such 
terms are too vague and indefinite to be carried into effect by 
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a judicial sentence. See Faribault v. Zaylor, 5 Jones’ Eq. 
219. : . 3 
A decree drawn in accordance with the principles announe- 
ed in this opinion, will probably enable the plaintiff to settle 
the estate of his testator without further difficulty. | The costs 
will be paid out of the estate. 


Per Curiam, Decree accordingly. 








JOHN ‘A. RICHARDSON against BERRY GODWIN. * 


Where air insufficient description was given in a bond to make title, parol ev- 
idence cannot be resorted to to show what the parties meant, or to identi- 
fy the particular parcel of land which was the subject matter of the written 
contract. 

Where an obligee in a bond to make title, files a bill for a specific perform- 
ance of the contract, and claims to have thé land conveyed according to 
certain boundaries whieh he alleges were meant by. the contract, and the 
defendant in his answer denies that such boundaries were meant, and sets 
out others which he alleges were intended, the plaintiff, not having in the 
pleadings averred his unwillingness to accept a deed according to the lines 
as the defendant says he understood they were to be run, and not having 
offered ‘to release him against any further claim, is not entitled to a decree 
according to the allegations of the defenilant. 


Cavsr removed from the Court of Equity of Robeson county. 

The bill was filed by the plaintiff, to enforce a specific per- 
formance of a contract in writing, for the conveyance of a 
certain parcel of land according to particular lines which are 
set forth in the bill, and‘ plaintiff avers were the lines intend- 
ed by the agreement.’ The land in question, was part of a 
tract of some four thousand acres which was owned by the 
plaintiff, and the contract is for the conveyance of a part 
thereof, supposed to be about. fourteen hundred acres, “the 
location ef which’ will more folly appear by reference to a 
certain plat now in the hands of Berry Godwin, made by Eli 
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Wishart,” which plat is made a part of the plaintiff’s bill.— 
The plat in question, exhibits three lines drawn across the 
body of the land, two of which the plaintiff alleges were 
drawn by Eli Wishart, and the one which is east of the other, 
he contends was meant by the parties, and he prays that the 
defendant mdy be compelled to convey according to that 
boundary. 

The defendant in his answer, says that when the plaintiff 
and himself entered into the contract set out, (which he does 
not deny) they drew a third line on the plat, formerly made 
by Wishart, which is still more easterly, and that that was the 
line, according to which the land was to be conveyed, and ac- 
cording to which, he says he had always been ready and will- 
ing to convey, but had not done so because of the unreasona- 
ble and unjust claim set up by the plaintiff, to have the land 
conveyed according to the middle line. 

There were proofs taken on both sides, as to the acts and 
declarations of the parties, in res; ect to the line intended, but 
being pronounced by the Court inadmissible to. control the 
meaning of the bond, they are not deemed proper to be re- 
ported. 

The plaintiff contended on the argument, that he was, at 
least, entitled to have a conveyance according to the allega- 
tions of the defendant, and proposed ore tenus, to take a de- 
cree on these terms, if the Court were of opinion that he had 
not established his equity according to his own allegations 


and proofs. 


Leitch, for the plaintiff. 
Person, for the defendant. 


Pearson, C. J. A specific performance of the contract 
cannot be decreed, beeause it is not practicable ; by reason of 
the vague and indefinite description of the parcel of land 
concerning which the contract was made. It is settled that 
where an insufficient description is given, parol evidence is 
not admissible to show what the parties meant, or to identify 
the particular parcel of land which was the subject matter of 
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the written contract. This must be done by the terms of the 
contract, and an insufficient description cannot be added to or 
helped out by parol proof of what was said before, at the 
time, or after the written contract was executed ; Murdock v. 
Anderson, 4 Jones’ Eq. 77; Allen v. Chambers, 4 Ired. Eq, 
125. 

Whether the plaintiff is entitled to a specific performance, 
according to the contract, as the defendant in his answer Says 
the line ought to run, is a question not presented by the plead- 
ings. In order to raise it, the plaintiff. must aver that he is 
willing, and has offered to accept a deed for the land accord- 
ing to the line, as the defendant says he understood it was to 
be run, and that he, the plaintiff, has. offered to perform his 
part of the contract as it was understood to be by the defend- 
ant; and to reléase and acquit him of all further claim. The 
bill is dismissed with costs, but without prejudice. 


Per Curiam, Bill dismissed. 








JOSEPH WHITE AND OTHERS against WILLIAM S. BUTCHER 
AND OTHERS. 


The maxim, that Equity will not enforce the specific performance of an agree- 
ment, upon which an action will not lie, at Law, for damages, never meant 
more than that the contract must be spch as the law wauld have recognis- 
ed, if sued on in proper time and under proper circumstances. 

One who has executed a bond to make title to land, has no right to insist, in 
a suit for a specific performance, that the defendant had abandoned his 
right to relief, while he still holds the bonds given for the purchase-money, 
and has never made an offer to surrender them to his vendee. 


Cavse removed from the Court of Equity of Surry. county, 
The bill was filed for the specifie performance of a contract, 

in writing, executed by fhe defendant, Butcher, in the year 

1851, in which the defendant binds himself in‘a penalty, and 
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after reciting that three several bonds had been executed by 
the plaintiff as the price éf the land, therein described, which 
fell due at three several ‘dates, it is provided as follows: 
“Now, if the said Joseph White shall pay off the'said bonds 
as they fall dune; then, when the last of the said payments 
shall be paid, the said William S. Butcher shal! personally, or 
by his agent, or attorney, executé to’ the said Joseph White, 
his heirs or assigns, @ good and sufficient title-decd in fee sim- 
ple.” The bill was filed in the fall of 1857, and alleged the 
payment of one of the said bonds, 4nd that the defendant, 
Butcher, had conveyed the land to the defendant, Holderfield, 
and that he, Holderfield,. had covenanted to convey the same 
to the defendant, ‘Pilson, both of whom had notice of the plain- 
tiffs’ equitable claim. The bill alleges that shortly before 
bringing the snit, he tendered the purchase-money, agreed to 
be paid, with interest thereon, to the defendant, Holderfield, 
who was the attorney, in fact, of Butcher, but that he not on- 
ly refused to accept the same, but hurried a messenger to the 
State of Missouri, where Butcher lived, and procured from 
him a deed for the premises to himself (Holderfield.) 

The defendants, Holderfield and Pilson, answered, alleging 
that the plaintiff had only paid a part of the first bond, and 
had then left the State insolvent, and had abandoned all idea 
of insisting on his purchase, and that thongh he subsequently 
returned, he still had no idea of insisting on the fulfillment of 
this contract, until he was urged to do so by another person, 
who enabled him to raise the money which was tendered. 
The other’material allegations of the bill, are admitted by the 
answers. Tlie bill was taken pro confesso as to Batcher. 

There ‘was replication and comissions and proofs were 
taken, and the cause béing set down for hearing, was sent to 
this Court. 


Barber and Mithell, for the plaintiffs. 
Boyden, for-the deféndants. °° 


Barrtx, J. It is admitted by the’ counsel for the defend- 
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ants, that the plaintiff, Joseph White, had, at one time, the 
right to the specific performance of the contract, mentioned 
in the pleadings, but he contends that such right cannot now 
be enforced,'for two reasons: 

First. Becausé no action, at law, to recover damages would 
now lie upon it; and 

Secondly. Because the right to enfotce the contract in 
Equity, had been so acted upon by 'the plaintiff as to justify 
the defendants in treating it as abandoned. 

1. The first ground of objection is clearly untenable. It is 
true, there is a maxim, that Equity will not enforce the specific 
performance of an agreement, upon which an action will not 
lie at Law for damages ; and, anciently, it was the practice to 
send the party to Law, there to establish the validity of the con- 
tract, before he was allowed to proceed in Equity. That prac- 
tice has fallen ‘into disuse, and the maxim never meant more 
than that the contract must be such as the law would have 
recognised, if sued upon in proper time and under proper cir- 
cumstances. Ifthe rule were, that Equity would not enter- 
tain a suit for the specific performance of an agreement, ex- 
cept where, at the same instant, a suit might be sustained for 
a breach of it at Law for damages, there would be no ground 
for the existence of another well-known maxim: that time is 
not of the essence of.a contract in Equity. Upomthe efficacy 
of this maxim, it often happens that a party by a neglect of a 
strict compliance with his stipulations in a covenant, or other 
contract, with regard to time, loses his right to sue at Law, 
while he may yet have a remedy by a suit for a specific exe- 
cution in Equity; Walker v. Allen, 5 Jones, 58; Falls v. 
Carpenter; 1 Dev. and Bat. Eq. 237. . Time «may, indeed, be 
made an essential part of a contract, even’in the view of a 
court of equity, and in that case, that court will require its 
observance as rigidly as a'court of law. The counsel for the 
defendants, contends that the present contract is one of that 
kind, and, in support of his position, he refers to the language 
of the bond for title: “Now, therefore, if the said Joseph 
White’ shall pay off the said bonds ‘as they fall due, then, when 
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the last of the said payments shall be made, the said W.S. 
Butcher shall personally, or by agent, or attorney, execute to 
the said Joseph White, a good and sufficient title-deed in fee 
simple.” The purchase-money, for the land, was made paya- 
ble in three instalments, secured by three several bonds, and 
the counsel contends that the punctual payment of each, as it 
fell due, and, certainly, the payment of all, when the last fell 
due, was intended as an essential requisite to his obligation 
to make title. We cannot discover any such meaning in this, 
any more than may be found in any other contract for the 
purchase of land, where the vendor stipulates to make title 
when the price shall have been paid. There is no clause that 
the contract shall be void if the purchase-money be not pune- 
tually paid, and if there were, it would have been waived by 
the conduct of the vendor in recognising the existence of the 
contract, and offering to perform it after the last bond fell due. 

2. The second ground of objection, that the contract of pur- 
chase was abandoned by the plaintiff, or that at least, that his 
conduct in neglecting, for so long a time to fulfill it, taken in 
connection with his leaving the State and his insolvency, jus- 
tified the defendants in treating it as abandoned. It is mani- 
fest, from.the testimony of -Mr. Dobson, that the plaintiff 
never intended. to abandon the purchase, and although he 
acted in such a manner as would have justified the defend- 
ants’ in taking the proper steps to enforce either its prompt 
execution or its abandoment, yet, no such steps were taken, 
and the plaintiffs claim to equitable relief still remains, The 
bonds which the plaintiff gave to secure the purchase-money, 
were never surrendered, nor offered to be surrendered to him, 
and the defendants had no right, while retaining them, to 
consider and treat. the contract as being at an end, Their 
omission to adopt that course, is fatal to their defense ; see 
Falls v.. Carpenter, ubi supra, and Sugg v. Stowe, 5 Jones’ 
Equity, 126. 

There. must be a decree .that the defendant, Holderfield, who 
obtaiped the title from the defendant, Butcher, after notice of 
the plaintiffs’ claim, must make title upon the payment ef 
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the purchase-money, with interest, after deducting the rents ; 
as to which, there must be an account, if the parties desire it. 


Per Contam, Decree accordingly. 








FREDERICK N. McWILLIAMS 2r’r against J. N. FALCON AND 
OTHERS. 


Where money is given by will, as a portion to a child, or to one to whom the 
the testator stood in loco parentis, or for whose support it was intended to 
make a provision, or where the legacy is demonstrative, and the fund is 
productive, it was held that the legatee is entitled to interest from the death 
of the testator. 


Cause removed from the Court of Equity of Halifax county. 

The bill in this case, was filed by the executor to the will 
of Dudley Clanton, setting forth that the said testator be- 
queathed his real estate to be sold for the payment of his debts, 
and that if that were not sufficient for that purpose, his per- 
sonal estate should be sold, and he directed that he should sell 
so much of his other personal estate as would with the surplus 
remaining after the payment of his debts, be sufficient to raise, 
in money, $5000, to be held by the executor as a fund for the 
benefit of the defendant, Frances, the wife of J. N. Falcon, 
for her sole and separate use. He provided in the said will 
that the executor should pay the interest annually to the said 
Frances during her life, and if she should become discovert, 
and should need any portion of the principal for her comfort, 
then to pay to her so much thereof ag might be requisite for 
that purpose ; and after her death, to pay what might remain 
to certain legatees in said will named. The executor in his 
bill states that he had to sell all the land for the payment of 
the debts, and that he then sold a part of the slaves for the 
payment of the remainder of the debts, and for the purpose 
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of raising the fand in question ; that owing to difficultiés rais- 
ed as to his right fo the possession of the assets, and having 
to resort to the assertion of his right by suits iu court, the’ set- 
tling of the estate was postponed for several years from the 
death of the testator, to wit, about seven years ; and the only 
question presented by the pleadings, is whether Mrs. Falcon is 
entitled to have interest counted on her legacy, and paid to 
her for this space of time. 

The bill calls on the persons next in interest to interplead, 
and to have the question settled by a decree of this Court, so 
as to protect him. 

Answers were filed by some of the defendants, and a de- 
murrer filed as to Falcon and wife, and the cause removed 
to this Court. 


B. F. Moore, for the plaintiff. 


Davis and Batchelor, for the defendants. 
\ 

Praxson, C.J. ‘The general rule, according to the English 
authorities, is to allow a pecuniary legatee interest after the 
expiration of one year. There are, howev er, many exceptions. 
Among others, where the money ig given as a portion toa 
child, or one to whom the testator stood in loco parentis ; or 
for whose support it was intended to make provision. Insuch 
cases, interest is allowed from the death of the testator; be- 
cause the object, i.e. to furnish means for subsistence does 
not admit of delay, and the ‘legatee should not be left to 
starve. So, when the legacy is demonstrative, and the fund 
is productive ; for instance, notes bearing interest, or bank 
stock paying dividends, or negroes yielding hires; for the 
amount of the acenmulated interest, or dividends; or hires, 
certainly does not belong to’ the executor ; nor has the lega- 
tee to whom the corpus, (that i is the notes, bank stock, or ne- 
groes) is given, any right to it; nor should it go to increase 
the residuary fund, or be treated as undisposed of, and divi- 
ded among the next of kin. Evidently, there is tio principle 
upon which either of these partie’ can claim aright to be 
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benefited by the delay in settling up the estate, and the rule 
is to consider the éxecutor as having acted as‘a trustee, and 
to hold the accumulation for the use’ of the party to whose 
prejudice the delay operated; under the maxim “Equity 
considers ‘that done- which ought to have been done,” and will 
put the party in the same situation as if it had been done; 
Beasely v. Know, 5 Sones’ Eq. 1; Turnage v. Turnage, 7 Ired. 
Eq. 127. In such cases, as interest is allowed on the footing 
of an accumulation of the fund, and not on the ground that 
the executor is guilty of laches in withholding money that he 
ought to have paid, the calculation is made from the death of 
the testator, and not from the qualification of the executor. 
The case under consideration, falls within the principle of 
both these exceptions ; the interest is to be paid to the mother 
of the testator “ annually for her sole and separate use ;”’ so, it 
was manifestly the intention to provide her the means of sub- 
sistence. The legacy is demonstrative, and the fund out of 
which it was to be paid, to wit, the negroes, was productive, 
and yielded annnal profits or hires, and therd i is no reason why 
the mother of the legatee should be subjected to loss because 
of the delay which has taken place in settling up the estate, 
or that any other person should be benefited by such delay. 
The position taken in the answer: that interest should 
not be allowed until the expiration of two years from the 
qualification of tlie executor, is untenable. It is supposed to 
be x corollary from the act of 1789. That act was intended 
to remedy the evil of a delay on the part of executors and 
administrators in settling up estates, on the pretext of out- 
standing debts, and it requires them to settle up and pay over 
the assets to the legatees and distributees, at the expiration of 
two years from the time of their qualification, taking refund- 
ing bonds for the benefit of such creditors as may not have 
been paid ; but it is by no means the policy of the law that 
they should not settle up sooner, if the condition of the estate 
will allow it, and no inferénee or deduction from the statute, 
is admissible, whjch would tend to defeat the object, in aid of 
which that statuté was passed, and to induce executors ‘and 
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administrators to delay making a settlement by exempting 
them from the payment of interest until after the expiration 
of two years. Most assuredly, this result cannot be allowed 
where the intention is to provide the means for the subsist- 
ence of the object of the -testator’s bounty, or the amount is 
charged on a productive fund. 


Per Ovram, There will be a decree declaring that the 
legatee is entitled to interest from the death 
of the testator. 








LARKIN LYNCH against JOSEPH A. BITTING. 


Where it appeared that during a copartnership of eight years duration, there 
had been occasional calculations of interest and summing up of results and 
a division of profits, but no surrender of vouchers or cancellatien of books, 
nor release, nor receipt in full, it was held that the transactions were not 
of such a conclusive nature as to bar an account. 


CavsE removed from the Court of Equity of Yadkin county. 
The plaintiff and defendant had been partners in the busi- 
ness of buying and selling slaves from the year 1847 to 1855, 
during which time, large profits were realised from the busi- 
ness, amounting in the latter years of its continuance, to as 
much as twelve thousand dollars. The plaintiff was the more 
active partner in buying and selling, and the defendant kept 
the books, in which their dealings were entered. It appear- 
ed that the entries were mostly made at. the dictation of the 
plaintiff and at stated periods, generally once a year, the 
plaintiff and defendant together nfade calculations of interest 
upon the entries and divided the profits according to the 
terms of .their copartnership, that is, equally: Sometimes er- 
rors in former computations were detected and corrected in 


. 
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their subsequent ones. The defendant insists, by his answer, 
that a full, fair and conclusive settlement took place between 
the parties up to April, 1857, and that each party then ‘re- 
ceived his share of the profits then on hand. Afterwards, in 
1858, it appears that there had been collected some small 
debts, due the concern, which were accounted for between 
the partners, and a loss of a debt, by the failure of an attor- 
ney in Georgia, also accounted for and divided between them. 
There was also, at this time, a rectification of the account and 
settlement of 1857. The answer sets forth the book contain- 
ing their dealings, and insists that at each of these computa- 
‘ tions of interest and divisions of profits, there was intended to 
be, and in fact was, a full and final settlement of all previous mat- 
ters, and especially, was the settlement of 1857 thus final and 
conclusive, and he relies upon the same as a bar to a further 
investigation of the dealings of the partnership. 
There was some testimony taken, and the cause set down 
on the bill, answer, exhibits and proofs, and sent to this Court 
by consent. 






















Clement, for the plaintiff. 
Boyden and Mitchell, for the defendant. 









Manty, J. The parties to this suit were partners in buy- 
ing and selling slaves from 1847 to 1855, and the bill is filed 
for an account and settlement of the partnership dealings. 
The objection brought forward in the answer to the account 
asked for, is, that there has already been an account stated 
between the parties, and a settlement in pursuance of it. 

The courts are averse to unravelling accounts that have 
once been settled between parties competent to deal with 
with each other, and hence, it is a fixed rule not to do so, 
where the accounts have been complete—freely assented to 
and made the basis of a settlement (except in the case of bills 
surcharging and falsifying). As evidence of the required 
conclusiveness of a settlement to bar an account, it is-usual in 
the plea to aver a surrender of vouchers. Between the par- 
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ties before us, oon has been no change of .the custody of 
papers —no cancellation of hookas-aon releasé—nor re- 
ceipt in full, and, upon the whole, we are not satisfied, upon 
an examination of the testimony, that any account has ever 
been stated and, conclusively agreed upon by the parties. 
There has. been an occasional calculation of interest and sum- 
ming up of results as they appeared upon the books of the 
partnership.and a division of. profit balances; but inasmuch 
as there has been no jna/ account at any time stated between 
them, our inference is, that none of the transactions referred 
to, were considered conclusive, even.as to the matters em- 
braced, but mere stages in their books to guide them in par- 
tial settlements. We find the parties rectifying the. settle- 
ment of April, 1857, (the one insisted upon as conclusive) and 
we find them again accounting together in April, 1858, and 
dividing the balance. In the present state of the case, we do 
not enter into the matters of controversy between the parties ; 
we hold, simply, that what appears to us in this case, that is, 
the striking of balances, from time to time, upon the partner- 
ship books, to aid in making a partial division of effects, is 
not such an accounting together as will bar a bill for a full ac- 
count of partnership transactions. 


Per. Curiam, | Decree for an account. 








ATTORNEY GENERAL against WILLIAM H. PIERCE, Evecutor. 


A legacy in remainder to collateral kindred, is liable to the tax’ imposed by 
the act of 1846, chap. 72, and the proper mode of suing for such tax is by 
a bill in equity, in the nature of an information, in the name of the Attor- 


ney General. 


Cause removed from the Court of Equity of Craven county. 
This is a bill, in the nature of an information, alleging that 
Stephen Pierce died in the county of Craven in 1849, having 
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bequeathed considerable estate, consisting of lands, slaves, 
money and choses in action, to his brothers, subject to a life- 
interest therein to his mother; that the amount in value of 
said estate is $20,000 ; that the defendant is nominated in the 
said will as executor, and as such,,responsible for the tax im- 
posed thereon by the revenue law of the State. The prayer 
is, that the said exeeutor be decreed to pay the said tax. . 

The answer of the defendant admits the material facts, set 
out in the information, but contends that the legacies, set out 
in the bill, being interests in remainder, are not liable to the 
tax imposed by the statute law of the State ; but, at any rate, 
if so liable, the tax does not attach upon the said interests, 
until after they come to the legatees in possession. He also 
objects, that by the act of 1858, the bill should have been filed 
in the name of the State. 

The cause was set for hearing on bill and answer, and trans- 
mitted. 

Henry C. Jones, for the plaintiff. 

Green, for the defendant. 


Barrtx, J. This .is an information, in the name of theAt- 
torney General, filed for the purpose of recovering from the 
defendant, as the executor of Stephen J. Pierce, the tax on 
legacies to collateral kindred, imposed by the act of 1846, 
chapter 72. The defendant, in his answer, sets up two objec- 
tions to the claim, one of which goes to its merits, and the 
other, only to the form of the remedy. 

Ist. The first objection is, that the tax, specified in the act 
referred to, does not attach to the legacy in question, because 
it isthe bequest of a remaindet, after a life-estate given to the 
mother of the testator; or if it do attach to the legacy, it is 
not to be paid until the property comes into possession upon 
the death of the tenant for life. The objection, in either form 
of ity is untenable. -The-words of the act are sufficiently exten- 
sive to embrace such a legacy, and the manner in which the 
-executor is directed to account. for and pay over, the tax by 
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the 4th section, shows that it is due immediately. The be- 
quest of a remainder in slaves, or the specified articles, will, 
of course, be of less value than the whole interest in such 
slaves or other chattels, but it will have some immediate 
value, and that can be ascertained in the mode pointed out 
by the act of 1848, chap. 81, for assessing the value of slaves 
and other specific personal estate given by will to collateral 
kindred. 

The 2nd objection, is to the form of the suit, the defendant 
insisting the bill ought to have been filed in the name of 
the State, as is expressly required by the act of 1858, ch. 25, 
sec. 80, The answer is, that the 114th section of the latter act, 
excepts from its operation taxes due under the provisions of 
any former law, and the case of the State v. Brim, 4 Jones‘ 
Eq. 300, shows that under such law, an information, in. the 
name of the Attorney General, is the most approved form of 
proceeding. | 

The plaintiff is entitled to a decree for an account, and to 
have the amount of taxes, to which the State is entitled, as- 
certained and paid in the manner prescribed by law. 


Per Ovrram, Decree accordingly. 








WHITMEL J, HILL, Adm’r against JOSEPH J. WILLIAMS. 


An answer, when directly responsive to the allegations of the bill, or to an 
interrogatory put in the bill, or on a special examination, is to be taken as 
true; unless it be proved not to be true by the oath of two witnesses, or of 
one witness with corroborating circumstances equal to the force of another 
witness, or by some other kind of evidence which is entitled to the weight 
of two witnesses on oath. , 

Where one, on the footing of a friend, neighbor and relative, undertook to 
manage the moneyed affairs of an old lady, without any stipulation as to 
compensation, and without intending to make any charge, it was held that 
he was not entitled, after her death to claim a remuneration for his services, 
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and that his being held to a strict account by her administrator, did not vary 
the case. 

Where an agent withheld the notes of his principal from her administrator, which 
notes were of long standing, and large amounts of interest had accumula- 
ted, and being warned by the administrator that he would be held liable forin- 
terest on the accumulation unless he surrendered the notes, or had them 
renewed, it was held that he should be made liable so to account from the 
date of the filing of the bill. 


Cause removed from the Court of Equity of Halifax county. 

The bill was filed by the plaintiff, as administrator of Mrs. 
Temperance Dawson, asking for an account and settlement of 
defendant’s agency in managing her plantation and pecuniary 
matters. It appeared from the pleadings and proofs, that Mrs. 
Dawson had added to her estate a large property that had for- 
merly belonged to her son, which she purchased at a sale of his 
property undera deed of trust; that the whole of her estate con- 
sisted of a large and valuable plantation and about sixty slaves ; 
that her son, the former owner of a part of it, after the sale of 
it to his mother, remained with her, and controlled and man- 
aged the plantation business and money matters until his 
death, in 1846, when the defendant, who was a neighbor and 
relation, on the footing of a-friend, undertook the management 
of her affairs. It is alleged that the defendant, as the agent 
of Mrs. Dawson, from the time of the death of her son, up to 
the time of her own death, in 1857, received the proceeds of 
the crops made on her farm; also, the proceeds of the sale of 
several slaves and other moneys, and invested the same, or a 
large part thereof, in the notes of divers persons, to whom he 
loaned the money, and agreed, as to such part as was not in- 
vested that he would pay interest thereon, and this bill is filed 
for a discovery of these amounts, and for an account and set- 
tlement. The plaintiff alleges that just after the death of 
Mrs. Dawson, there were in the defendant’s hands notes of 
several years standing, on which interest had accumulated to 
a large amount, and that he called the attention of the defend- 
ant to the fact that this interest was an unproductive fund, 
and desired the defendant to hand over these notes to him, 
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that he might administer them in the due course of law; but that 
the defendant refused to do so, saying that he would have the 
notes renewed. He insists that the defendant shall pay inter- 
est on this fund from the date of such notification up to the 
time of the decree. The plaintiff also alleges that he demand- 
ed a full settlement of the agency, which was refused by the 
defendant, unless the plaintiff would agree to go into such 
settlement without time to examine his counter claims, and 
on other terms which were unreasonable and inadmissable. 

The answer of the defendant sets forth that on the 21st of 
October, 1847, he had a settlement with Mrs. Dawson of all 
the charges which she had against him, and on that occasion 
she fell in his debt in the sum of $40.32, for which she gave 
her note, and he proffers to exhibit the said note. The de- 
fendant denies that he agreed to take any part of Mrs. Daw- 
son’s money and pay interest, but says he always made known 
to her he would not hold, keep, or use her funds on these 
terms, but would loan out the same whenever he had a safe 
opportunity of so doing. The defendant further answering, 
says that he furnished the said Temperance, at different times, 
a list of her notes in his possession, in order to enable her to 
give in the amount of interest for which she was taxable un- 
der the revenue laws of the State, one of which he says was 
furnished shortly before her death ; that these papers had come 
to the possession of the plaintiff, and he prays that he may be 
compelled to produce the same. The defendant states the 
balance in his hands, and proposes to pay over the same to 
the plaintiff. He says he has been at great trouble and expense 
in the management of the business undertaken by him, and 
he thinks he is entitled to compensation. 

There was replication to the answer, and by consent of par- 
ties, it was referred to Messrs. R. H. Smith and W. R. Smith, 
as commissioners, to state the account between the parties, 
and it was ordered that each party have leave to examine the 
other on oath on written interrogatories, and that the defend. 
ant file in the office of the clerk and master, all papers in his 
possession relating to the business affairs of T. W. Dawson. 
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The commissioners reported a balance against the defendant 
of $3.200.22. The commissioners set out with a charge against 
the defendant founded on a paper which is referred to as (1) 
which is as follows: 

PAPER (1.) 

“ Mrs. T. W. Dawson has deposited in my hands, for safe 
keeping the proceeds of her crops for several years, with di- 
rections not to loan it out, but I have coneluded it would be 
best to violate her orders, and within the last fourteen months 
{ have loaned out four thousand four hundred and fifty-eight 
dollars, which I suppose she should give in as a part of her 
taxable property. Jos. J. WiiiAMs. 

July 18th, 1853.” 

This is the basis of the first item in the account stated, which 
is “1853, July 18th. Dr. the defendant to $4.458.” The second 
item is interest on the same to 16th of April, 1860, $1811.43. 
The next item is dated June 15th, 1854, and is for $1000 with 
interest on the same to 16th April, 1860, and is based upon 
the following 

PAPER MARKED (2.) 

“ Add one thousand dollars to your list of money given in 
last year loaned out. June, 1854. 

Jos. WILLIAMs.” 

The defendant excepts to these items, and says that the ac- 
count ought not to begin in 1853, but in July, 1854, and that the 
3d item ought not to bear date of June, 1854, but of June, 1855 ; 
and he produces the following papers marked 3 and 4, to sub- 
stantiate that exception : 

PAPER (3.) 

“T hold in my care, for Mrs. T. W. Dawson, the following 

notes of hand: one note drawn by K. Taylor, for $200, with 


interest from 8th day of Oct. 1851, $ 200.00 
Do. 8. Ward, Bryant Bennett, B. Williams, for 
$1.412.25, 1.412.25 


Int. from 12th June, 1852, 
Do. Bryant Bennett, for $759.09. Int. from 10th 
Sept. 1853, 759.09 
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Do. Jordan & Howell note, $281.41. Int. from : 
14th Oct. 1853, 281.41 
Miles Davis and J. Upton note, $1000. Int. 
from 20th Oct. 1853, 1000.00 
A. & H. Harriss, Norfolk, $515.11. Int. from 
2d July, 1853, 515.11 
$4.458.77 
4.458.77 
6 
267.52.62 Jos. J. WitiiaMs. 
PAPER (4.) 


“State of North Carolina, Halifax county. 

I, Joseph H. Whitaker, clerk of the Court of Pleas and 
Quarter Sessions, for said county, do hereby certify that on 
examining the records in my office, I find that Mrs. Temper- 
ance W. Dawson listed in the year 1854, two hundred and 
sixty-eight dollars ($268) in annual interest, and in 1855, she 
listed three hundred and twenty dollars ($320,) and in 1856, 
she listed four hundred and fifty-eight dollars, ($458.) Given 
under my hand this 11th day of April, 1860.” (Signed by the 
clerk.) 

The defendant also files letters from A. & H. Harris, dated 
in Sept. 1854, acknowledging a balance of upwards of $500. 
From all which, he insists that the error complained of, is ap- 
parent. 

The only other exception raising a question, was one by the 
plaintiff, objecting to the allowance of commissions to the de- 
fendant, and refusing to charge interest upon the interest ac- 
cumulated in his hands, and which defendant was warned 
would be insisted on, unless the notes were handed over to the 
administrator, or by himself renewed. 

These exceptions were set down for argument, and heard 
at this term. 


B. F. Moore, for the plaintiff. 
Badger, Barnes and Conigland, for the plaintiff. 
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Pearson, ©. J. The first exception of the defendant is al- 
lowed. The commissioners did not duly appreciate the tech- 
nical force which is given to an answer when directly respon- 
sive to the allegations of the bill, or to an interrogatory put 
in the bill, or on special examination. Such answer is to be 
taken as true unless it be proven not to be true by the oaths 
of two witnesses, or of one witness with corroborating circum- 
stances, amounting to the force of another witness; or by 
some other kind of evidence which is entitled to the weight 
of two witnesses on oath. 

In this case there was no witness, and the plaintiff, to dis- 
prove the answer, relied on the evidence furnished by papers 
marked (1) and (2.) Asan explanation of this seeming con- 
tradiction, the defendant makes the allegation of a mistake in 
both of these papers in respect to the dates, and avers that 
the proper date of the paper marked (1) should be “1854,” 
instead of 1853, and that of the paper marked (2) “1855” 
instead of 1854, and to show this mistake, he produces papers 
marked (3 and (4.) By an inspection of the papers marked 
(1) and (8) it is manifest that the one was made from or with 
a direct reference to the other, and taking into consideration 
the fact that papers (1) and (2) do not purport to have been 
made for the purpose of being the basis of a charge as be- 
tween Mrs. Dawson and her agent, the defendant, but simply 
for the purpose of furnishing her the amount to be listed by 
her as taxable interest, in which view, it was not necessary 
for the paper to have a date, (as it was to be acted on at the 
time,) and, of consequence, but little attention would be giv- 
en to the accuracy of the date, we accept this explanation as 
entirely satisfactory, and reject the conclusion of the commis- 
sioners, because it involves the inference not only that Mrs. 
Dawson wilfully neglected to list her taxable interest at the 
proper time, but that in 1854, having the papers (1) and (2) 
before her, she knowingly took a false oath in listing the 
amount called for by paper (1,) and omitted the additional 
amount called for by paper (2,) and the further inference that 
the defendant has sworn falsely in his answer, and also, has 
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been guilty of manufacturing evidence, to wit, the paper 
marked (3) under circumstances equivalent to perjury. We 
will here remark that the recital in paper (1) that Mrs. Daw- 
son had directed the defendant not to loan out her money, is 
made obviously for the purpose of furnishing her with an ex- 
cuse for not having listed any taxable interest in the year 
1858, and when we find her in 1854 listing her taxable inter- 
est on the basis of that paper, the fact that it was made out 
in 1854, is manifest without calling in aid the weight to which 
the answer is entitled. 

The paper marked (3) is the proper basis of charge in stat- 
ing the account, and that furnishes the respective dates from 
which interest should be calculated, and disposes of the 6th 
exception on the part of the plaintiff. 

The second exception of the defendant is overruled, and 
the first exception of the plaintiff is allowed. The de- 
fendant having undertaken to transact the money matters 
of Mrs. Dawson, on the footing of being a neighbor and a re- 
lation, and without making any stipulation or intention of 
making a charge for it, has no right, after her death, to claim 
remuneration. It may be, if he had apprised her of his in- 
tention to charge for his services, she would not have employ- 
ed him; but it is sufficient to say, as he undertook to do it 


gratuitously, there is no principle upon which a promise by 


her to pay for his services can be implied. It may be that he 
expected she wouid make a will and givehim a legacy. If 
so, his disappointment is no more than what all persons hav- 
ing expectations of the kind are jiable to. Nor can we yield 
our assent to the position that although he did not intend to 
make a charge, still, as her administrator requires him to give 
an account of his agency, he, on that footing, becomes enti- 
tled to compensation. We do not see how this follows. It is 
to be presumed that he was, at all times, while she lived, 
ready and willing, if called on by her, to come to a settle- 
ment, and make out a statement showing how matters stood 
between them, and he was under a similar obligation to do so 
when called upon by her personal representative, upon whom 
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the law imposed the duty of requiring a settlement. This 
case is distinguishable from that supposed by the defendant’s 
counsel on the argument; a guardian strikes a rough balance 
without charging commissions, and proposes to close the mat- 
ter on that footing ; if it is declined, and he is required to go 
into a settlement, produce regular vouchers, and acquit him- 
self of any neglect in failing to collect debts and matters of 
that kind, whereby he is chargeable although he has made 
no gain, he may well, then, insist upon an allowance of com- 
missions; because he is by law expressly entitled to charge 
commissions; but there is no statrte by which the defendant 
is entitled to commissions, and in the absence of a contract to 
that effect, he was not so entitled, and, therefore, could not, 
like the guardian, propose to waive his right to commissions, 
provided he was not held to a strict accountability. 

The second exception of the plaintiff is withdrawn. 

The third exception is allowed. As there was a large 
amount of unproductive interest due upon the notes he held, 
belonging to the plaintiffs intestate, it was his duty upon be- 
ing warned to pay over the notes, or have them renewed, to 
have done s0, and the loss of interest upon this interest, inci- 
dent to his neglect and refusal, should fall on him by striking 
the balance at the time the bill was filed. 

The 4th exception is overruled, and also the 5th for the 
same reason: The answer being responsive, is evidence for 
the defendant, and supports the claims covered by these ex- 
ceptions. 

There will be a reference to have the account stated accord- 


ing to this opinion. 


Perr Ovriam, Decree for an account. 
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TATHAM v. WILSON. 


Where a husband and wife brought suit in a court of equity for the distribu- 
tion of a fund limited to them and others by deed, as joint owners, and 
after an interlocutory decree foran account, but before the account was taken, 
the husband died, it was held that the wife, surviving, was entitled to the 
fund. 


Tas cause was removed from Macon counfy. 

After the hearing of the cause at a former term of the Court, 
and a decree for an account against the defendants, who had 
the fund in their possession, it was referred to Mr. Dodge, 
the clerk of this Court, to report the names of the children of 
Rachel Wilson, and the amount of the several'shares to which 
each was entitled. 

The clerk reported at large, and there was no exception 
taken to his report, except one, filed by W. L. Love, the ad- 
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ministrator of William Tatham. In the report, the clerk 
states that William Tatham intermarried with Isabella, one 
of the children of Rachel Wilson, and joined with his wife 
and others in bringing the suit for the proceeds of the pro- 
perty, limited to them after the death of Rachel Wilson, and 
that a decree was passed declaring the plaintiffs entitled to 
an account of the fund, and that, afterwards, the said William 
Tatham died, and Mr. Love administered and became a party 
to the suit, and the question was made before the commissioner, 
whether the share of said fund belonging originally to Isabel- 
la, the wife of said William, enured to his representative, or 
whether she is entitled to the same. 

The commissioner reported that Isabella Tatham, the wife, 
was entitled to the share aforesaid, and on this ground, the 
administrator excepts. 

The cause being set down for argument, it was argued at 
this term by 

Henry and Shipp, for Love, the administrator, and 

Gaither and V. W. Woodfin, tor Mrs. Tatham. 


Pearson, C. J. The exception is over-ruled. It is clearly 
settled, that where a husband dies after an interlocutory de- 
cree for an account, the wife surviving, becomes entitled to 
the amount that may be recovered by the final decree; in- 
deed, the wife, surviving, is entitled, although the husband 
should not die until after final decree; for he does not actu- 
ally reduce the chose into possession by a judgment or final 
decree ; that can only be done by execution or payment to 
the husband, and the legal effect given to a judgment or de- 
cree, is to give the husband the benefit of taking, by surviv- 
orship, in case of the wife’s death; Manny v. Martin, 1 Eq. 


Ca. Ab. 68; McCauley v. Phillips, 4 Ves. Jun’r. 15. 


Per Cortam, Decree according to report. 





